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Appointments 
Appointments for May 6, 2009 
Appointed to the Governing Board of the Texas School for the Deaf for 
a term to expire January 31, 2015, Angela Wolf of Austin. Ms. Wolf 
is being reappointed. 
Appointed to the Texas Physician Assistant Board for a term to expire 
February 1, 2015, Ronald W. Bryce of Red Oak (Dr. Bryce is being 
reappointed). 
Appointed to the Texas Physician Assistant Board for a term to expire 
February 1, 2015, Edward W. Zwanziger of Eustace (replacing Pamela 
Welch of Mount Vernon whose term expired). 
Appointed to the Texas Board of Occupational Therapy Examiners for 
a term to expire February 1, 2013, Todd M. Novosad of Austin (replac­
ing Clarissa Meyers of McAllen whose term expired). 
Appointed to the Texas Board of Occupational Therapy Examiners for 
a term to expire February 1, 2015, Catherine Benavidez of Carrollton 
(replacing Cecilia Fierro of El Paso whose term expired). 
Appointed to the Texas Board of Occupational Therapy Examiners for 
a term to expire February 1, 2015, Angela Sieffert of Dallas (replacing 
Michael Carreon of El Paso whose term expired). 
Appointments for May 7, 2009 
Appointed to the State Board for Educator Certification for a term to 
expire February 1, 2011, Grant W. Simpson, Jr. of Gainsville (replacing 
Jeanne Gerlach of Southlake who resigned). 
Appointed to be Justice of the Court of Appeals, Fifth Appellate Dis­
trict for a term until the next General Election and until his successor 
shall be duly elected and qualified, Robert M. Fillmore of Plano. Mr. 
Fillmore is replacing Amos Mazzant who resigned. 
Appointed to be the Criminal District Attorney of Tarrant County for a 
term until the next General Election and until his successor shall be duly 
elected and qualified, Joe Shannon, Jr. of Fort Worth. Mr. Shannon is 
replacing Tim Curry who is deceased. 
Appointed to the State Board for Educator Certification for a term to 
expire February 1, 2015, Bradley W. Allard of Burleson (replacing 
Michael Acuff of Fort Worth whose term expired). 
Appointed to the State Board for Educator Certification for a term to 
expire February 1, 2015, Bonny L. Cain of Pearland (Dr. Cain is being 
reappointed). 
Appointed to the State Board for Educator Certification for a term to 
expire February 1, 2015, Benny W. Morris of Cleburne (replacing John 
Shirley of Richardson whose term expired). 
Appointed to the State Board for Educator Certification for a term to 
expire February 1, 2015, Judith Robison of El Paso (replacing Patti 
Johnson of Canyon Lake whose term expired). 
Appointed to the Texas Board of Licensure for Professional Medical 
Physicists for a term to expire February 1, 2013, John R. Leahy of 
Austin (replacing Lamk Lamki of Houston whose term expired). 
Appointed to the Texas Board of Licensure for Professional Medical 
Physicists for a term to expire February 1, 2015, Valerie Foreman of 
Frisco (replacing Walter Grant of Bellaire whose term expired). 
Appointed to the Texas Board of Licensure for Professional Medical 
Physicists for a term to expire February 1, 2015, Pamela M. Otto of San 
Antonio (replacing Isabel Menendez of Portland whose term expired). 
Appointed to the Texas Residential Construction Commission for a 
term to expire February 1, 2015, Ross A. Benline of New Braunfels 
(replacing John Krugh of Houston whose term expired). 
Appointed to the Texas Residential Construction Commission for a 
term to expire February 1, 2015, Donald Illingworth of Arlington (re­
placing Ken Davis of Weatherford whose term expired). 
Appointed to the Texas Residential Construction Commission for a 
term to expire February 1, 2015, Steven R. Leipsner of Austin (Mr. 
Leipsner is being reappointed). 
Appointed to the Texas Emancipation Juneteenth Cultural and Histor­
ical Commission for a term to expire February 1, 2013, Clarence E. 
Glover, Jr. of Dallas. Mr. Glover is replacing Willard Stimpson of 
Dallas whose term expired). 
Appointed to the Commission on Human Rights for a term to expire 
February 1, 2015, Travis A. Morris of Austin. Mr. Morris is replacing 
Anwar Khalifa of Tyler whose term expired. 
Appointed to the Central Texas Regional Mobility Authority for a term 
to expire February 1, 2011, Ray A. Wilkerson of Austin. Mr. Wilkerson 
is replacing Robert Tesch of Georgetown who resigned. 
Appointed to the Sulphur River Basin Authority Board of Directors 
for a term to expire February 1, 2015, Kirby Hollingsworth of Mount 
Vernon (new position due to SB 287). 
Appointed to the Brazos River Authority Board of Directors for a term 
to expire February 1, 2015, Trent McKnight of Throckmorton. Mr. 
McKnight is replacing Billy Wayne Moore of Willis whose term ex­
pired. 
Appointed to the Texas Military Preparedness Commission for a term 
to expire February 1, 2015, Dora G. Alcala of Del Rio (Ms. Alcala is 
being reappointed). 
Appointed to the Texas Military Preparedness Commission for a term 
to expire February 1, 2015, Ralph C. Gauer, Sr. of Harker Heights (Mr. 
Gauer is being reappointed). 
Appointed to the Texas Military Preparedness Commission for a term 
to expire February 1, 2015, Alvin W. Jones of College Station (Mr. 
Jones is being reappointed). 
Appointed to the Texas Military Preparedness Commission for a term 
to expire February 1, 2015, Paul F. Paine of Fort Worth (Mr. Paine is 
being reappointed). 
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Appointed to the Department of Information Resources for a term to ex­
pire February 1, 2015, Ramon F. Baez of Southlake (replacing William 
Wachel of Dallas whose term expired). 
Appointed to the Department of Information Resources for a term to 
expire February 1, 2015, Robert E. Pickering, Jr. of Houston (Mr. Pick­
ering is being reappointed). 
Appointed to the Texas Industrialized Building Code Council for a term 
to expire February 1, 2010, Jesse E. Rider of Tyler. Mr. Rider is re­
placing Charles Wilson of Lubbock who resigned. 
Appointed to the Texas Real Estate Commission for a term to expire 
January 31, 2015, Jaime Blevins Hensley of Lufkin (replacing Mary 
Frances Burleson of Sachse whose term expired). 
Appointed to the Texas Real Estate Commission for a term to expire 
January 31, 2015, Joanne Justice of Arlington (replacing Elizabeth Leal 
of El Paso whose term expired). 
Appointed to the Texas Real Estate Commission for a term to expire 
January 31, 2015, Dona Scurry of El Paso (replacing William Flores of 
Sugar Land whose term expired). 
Appointed to the State Pension Review Board for a term to expire Jan­
uary 31, 2015, Paul A. Braden of Dallas (Mr. Braden is being reap­
pointed). 
Appointed to the State Pension Review Board for a term to expire Jan­
uary 31, 2015, Wayne R. Roberts of Austin (replacing Shari Shivers of 
Austin whose term expired). 
Appointed to the State Pension Review Board for a term to expire Jan­
uary 31, 2015, Scott D. Smith of Cedar Park (replacing Frederick Rowe 
of Dallas whose term expired). 
Appointed to the Health and Human Services Council for a term to 
expire February 1, 2015, Jerry Kane of Corpus Christi (Mr. Kane is 
being reappointed). 
Appointed to the Health and Human Services Council for a term to 
expire February 1, 2015, Manson B. Johnson, II of Houston (Reverend 
Johnson is being reappointed). 
Appointed to the Health and Human Services Council for a term to 
expire February 1, 2015, Teresa Wilkinson of Midland (replacing Adan 
Trevino of Bellaire whose term expired). 
Appointed to the Texas State Board of Acupuncture Examiners for a 
term to expire January 31, 2015, Reynaldo Ximenes of Austin. Dr. 
Ximenes is replacing Donald Counts of Austin who resigned. 
Rick Perry, Governor 
TRD-200901755 
♦ ♦ ♦ 
Proclamation 41-3184 
TO ALL TO WHOM THESE PRESENTS SHALL COME: 
I, RICK PERRY, Governor of the State of Texas, did issue an Emer­
gency Disaster Proclamation on September 8, 2008, as Hurricane Ike 
posed a threat of imminent disaster along the Texas Coast and in spec­
ified counties in Texas. The disaster proclamation was subsequently 
renewed through May 5, 2009, in the wake of Hurricane Ike; and 
WHEREAS, Hurricane Ike struck the State of Texas on September 13, 
2008, causing substantial destruction in South and East Texas; and 
WHEREAS, Hurricane Ike continues to create a state of disaster for 
the people in the State of Texas; and 
WHEREAS, the state of disaster includes the counties of Anderson, 
Angelina, Aransas, Archer, Austin, Bell, Bexar, Bowie, Brazoria, 
Brazos, Burleson, Calhoun, Cass, Chambers, Cherokee, Collin, 
Colorado, Comal, Coryell, Dallas, Denton, Ellis, El Paso, Fort Bend, 
Franklin, Freestone, Galveston, Grayson, Gregg, Grimes, Hardin, 
Harris, Harrison, Henderson, Hill, Hopkins, Houston, Hunt, Jackson, 
Jasper, Jefferson, Johnson, Kaufman, Lamar, Lavaca, Leon, Liberty, 
Limestone, Lubbock, Madison, Marion, Matagorda, McLennan, 
Milam, Montgomery, Morris, Nacogdoches, Navarro, Newton, Nue­
ces, Orange, Panola, Parker, Polk, Potter, Randall, Robertson, Rusk, 
Sabine, San Augustine, San Jacinto, San Patricio, Shelby, Smith, 
Tarrant, Titus, Tom Green, Travis, Trinity, Tyler, Upshur, Van Zandt, 
Victoria, Waller, Walker, Washington, Webb, Wharton, Williamson, 
Wise and Wood; 
THEREFORE, in accordance with the authority vested in me by Sec­
tion 418.014 of the Texas Government Code, I do hereby renew the 
disaster proclamation and direct that all necessary measures, both pub­
lic and private, as authorized under Section 418.017 of the code, be 
implemented to meet that disaster. 
As provided in Section 418.016 of the code, all rules and regulations 
that may inhibit or prevent prompt response to this threat are suspended 
for the duration of the incident. 
The renewal of the disaster proclamation becomes effective on May 6, 
2009, and shall remain in effect until June 4, 2009, unless renewed or 
terminated. 
In accordance with the statutory requirements, copies of this proclama­
tion shall be filed with the applicable authorities. 
IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my Office in the 
City of Austin, Texas, this the 5th day of May, 2009. 
Rick Perry, Governor 
Attested by: Esperanza "Hope" Andrade, Secretary of State 
TRD-200901756 
♦ ♦ ♦ 
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Opinions 
Opinion No. GA-0713 
The Honorable Rodney W. Anderson 
Brazos County Attorney 
300 East 26th Street, Suite 325 
Bryan, Texas 77803 
Re: Authority of a justice of the peace in a proceeding under section 
25.094, Education Code (RQ-0762-GA) 
S U M M A R Y  
A justice court may use an electronic monitoring device as a condition 
of deferment of final disposition or probation for an individual found 
to have committed an offense under section 25.094, Education Code, 
if the justice court determines that the use of the device in a given 
proceeding is reasonable. 
Opinion No. GA-0714 
The Honorable Jeff Wentworth 
Chair, Committee on Jurisprudence 
Texas State Senate 
Post Office Box 12068 
Austin, Texas 78711-2068 
Re: Authority of a county to contract with a private entity for the col­
lection of delinquent fines, fees, and court costs (RQ-0752-GA) 
S U M M A R Y  
Code of Criminal Procedure article 103.0031, which authorizes the 
commissioners court of a county to enter into a contract with a private 
attorney or a public or private vendor for the provision of collection ser­
vices, does not violate article V, section 21 of the Texas Constitution 
by depriving the criminal district attorney of the authority to prosecute 
suits by the state. 
Opinion No. GA-0715 
The Honorable Joseph D. Brown 
Grayson County Criminal District Attorney 
Grayson County Justice Center, Suite 116A 
Sherman, Texas 75090 
Re: Whether members of a county juvenile board may participate in 
the county’s group health insurance program (RQ-0766-GA) 
S U M M A R Y  
A district judge serving as a juvenile board member and who is paid 
a supplemental income by the county for service on the board may 
be provided county medical insurance pursuant to Local Government 
Code section 157.002. A commissioners court, however, has discre­
tion to discontinue, by rule, coverage for board members. Moreover, 
the Grayson County Commissioners Court has authority to determine 
whether members of the Juvenile Board of Grayson County are pro­
vided medical insurance because of the Commissioners Court’s express 
authority to set the compensation of Board members. 
For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-200901908 
Stacey Napier 
Deputy Attorney General 
Office of the Attorney General 
Filed: May 13, 2009 
ATTORNEY GENERAL May 22, 2009 34 TexReg 3043 
♦ ♦ ♦ 
♦ ♦ ♦ 
TITLE 10. COMMUNITY DEVELOPMENT 
PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 80. MANUFACTURED HOUSING 
SUBCHAPTER A. CODES, STANDARDS, 
TERMS, FEES AND ADMINISTRATION 
10 TAC §80.2 
The Manufactured Housing Division of the Texas Department of 
Housing and Community Affairs is renewing the effectiveness of 
the emergency adoption of amended §80.2, for a 60-day period. 
The text of the amended section was originally published in the 
February 6, 2009, issue of the Texas Register (34 TexReg 777). 
Filed with the Office of the Secretary of State on May 7, 2009. 
TRD-200901730 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Original Effective Date: January 26, 2009 
Expiration Date: July 24, 2009 
For further information, please call: (512) 475-2206 
SUBCHAPTER B. INSTALLATION 
STANDARDS AND DEVICE APPROVALS 
10 TAC §80.21, §80.22 
The Manufactured Housing Division of the Texas Department of 
Housing and Community Affairs is renewing the effectiveness of 
the emergency adoption of amended §80.21 and §80.22, for a 
60-day period. The text of the amended sections were originally 
published in the February 6, 2009, issue of the Texas Register 
(34 TexReg 777).  
Filed with the Office of the Secretary of State on May 7, 2009. 
TRD-200901731 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Original Effective Date: January 26, 2009 
Expiration Date: July 24, 2009 
For further information, please call: (512) 475-2206 
EMERGENCY RULES May 22, 2009 34 TexReg 3045 
TITLE 1. ADMINISTRATION 
PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 
CHAPTER 358. MEDICAID ELIGIBILITY 
The Health and Human Services Commission (HHSC) proposes 
the repeal of Chapter 358, Medicaid Eligibility, consisting of 
Subchapter A, §358.100 and §358.105, concerning general 
information; Subchapter B, §§358.200 - 358.205, 358.210, 
358.215, and 358.220, concerning Medicare and third-party re­
sources; Subchapter C, §§358.300, 358.301, 358.305, 358.310, 
358.315, 358.316, 358.320, and 358.325, concerning basic 
program requirements; Subchapter D, §§358.400, 358.401, 
358.405, 358.410, 358.415 - 358.417, 358.420, 358.425, 
358.430 - 358.433, 358.435, and 358.440 - 358.444, concern­
ing resources; Subchapter E, §§358.450 - 358.455, 358.460, 
358.461, 358.465, 358.466, 358.470, and 358.475, concerning 
income; Subchapter F, §§358.500 - 358.506, 358.510, and 
358.515, concerning budgets and payment plans; Subchapter 
G, §§358.600, 358.601, 358.603 - 358.605, 358.607, 358.609 
- 358.612, 358.615, 358.617, 358.619 - 358.621, and 358.623, 
concerning application for Medicaid; Subchapter H, §§358.700, 
358.701, 358.705, 358.710, 358.715, 358.720, and 358.725, 
concerning client rights and responsibilities; and Subchapter 
I, §§358.801, 358.803, 358.805, 358.807, 358.809, 358.811, 
358.813, 358.815, 358.817, and 358.819, concerning the Med­
icaid Buy-In Program. 
HHSC also proposes new Chapter 358, Medicaid Eligibility for 
the Elderly and People with Disabilities, consisting of Subchap­
ter A, §§358.101, 358.103, 358.105, and 358.107, concerning 
general information; Subchapter B, §§358.201, 358.203, 
358.205, 358.207, 358.209, 358.211, 358.213, 358.215, 
358.217, and 358.219, concerning nonfinancial requirements; 
Subchapter C, Financial Requirements, consisting of Division 
1, §358.301, concerning introduction; Division 2, §§358.321 ­
358.327, 358.331, 358.333 - 358.339, 358.345 - 358.355, and 
358.371, concerning resources; Division 3, §§358.381 - 358.387 
and 358.391, concerning income; Division 4, §358.401 and 
§358.402, concerning transfer of assets; Division 5, §§358.411 
- 358.423, concerning spousal impoverishment; and Division 
6, §§358.431 - 358.441, concerning budgeting for eligibility 
and co-payment; Subchapter D, §§358.501, 358.505, 358.510, 
358.515, 358.520, 358.525, 358.530, 358.535, 358.540, and 
358.545, concerning application and eligibility determination; 
and Subchapter E, §§358.601 - 358.605, concerning rights and 
responsibilities of applicants and recipients. 
Background and Justification 
The existing rules in Chapter 358 provide financial and nonfi ­
nancial eligibility criteria HHSC uses to determine a person eli­
gible for a Medicaid-funded program for the elderly and people 
with disabilities (MEPD). They also provide requirements for the 
Medicaid Buy-In Program and the Medicare Savings Program. 
The proposed new rules in Chapter 358 replace the existing 
MEPD eligibility rules in Chapter 358. The new rules are be­
ing proposed to update agency names and rule cross-references 
made obsolete during the consolidation of health and human ser­
vices agencies in 2004, to delete unnecessary language, revise 
or eliminate obsolete terminology, and to provide better and more 
helpful organization. Unless otherwise indicated in this proposal, 
the new rules do not substantially change current MEPD policy. 
Existing rules that contain procedures for HHSC staff or explana­
tory material that does not apply to eligibility (for example, expla­
nations of Medicare or Social Security policy) are not included in 
the proposal. Rules governing the Medicare Savings Program, 
currently found in Chapter 358, Subchapter B, are proposed in 
new Chapter 359 elsewhere in this issue of the Texas Regis-
ter. New rules governing the Medicaid Buy-In Program, currently 
found in Chapter 358, Subchapter I, are proposed in new Chap­
ter 360 elsewhere in this issue of the Texas Register. 
Government Code, §2001.039, requires that each state agency 
review and consider for re-adoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (the 
Administrative Procedure Act). HHSC has reviewed all sections 
in Chapter 358 and has determined that, although the reasons 
for adopting rules governing Medicaid eligibility for the elderly 
and people with disabilities continue to exist, some of the rules 
in Chapter 358 are obsolete or unnecessary and others need 
updating. As a result of this review, HHSC is proposing these 
repeals and new sections. 
Section-by-Section Summary 
The proposed repeals delete Chapter 358 in its entirety. 
New Subchapter A is entitled General Information and contains 
§§358.101, 358.103, 358.105, and 358.107. These sections set 
out HHSC’s rules concerning purpose and scope, definitions, 
general Medicaid eligibility requirements, and coverage groups. 
New Subchapter B is entitled Nonfinancial Requirements and 
contains §§358.201, 358.203, 358.205, 358.207, 358.209, 
358.211, 358.213, 358.215, 358.217, and 358.219. These sec­
tions set out HHSC’s rules concerning citizenship or qualified 
alien status; residence; social security numbers; eligibility as 
aged, blind, or disabled; and third-party resources. 
New Subchapter C is entitled Financial Requirements and is fur­
ther divided into five divisions. Division 1 is entitled Introduction 
and contains §358.301, which sets out the purpose and scope 
of the rules in the division. 
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Subchapter C, Division 2 is entitled Resources and contains 
§§358.321 - 358.327, 358.331, 358.333 - 358.339, 358.345 ­
358.355, and 358.371. These sections set out HHSC’s rules 
concerning resource eligibility and how a person’s resources, 
including annuities, trusts, property, automobiles, and insurance 
policies, are counted in determining eligibility for MEPD. 
Subchapter C, Division 3 is entitled Income and contains 
§§358.381 - 358.387 and 358.391. These sections set out 
HHSC’s rules concerning income eligibility and how a person’s 
income is counted in determining eligibility for MEPD. 
Subchapter C, Division 4 is entitled Transfer of Assets and con­
tains §358.401 and §358.402. These sections set out HHSC’s 
rules governing a person’s transfer of assets before and after the 
federal Deficit Reduction Act of 2005, including what constitutes 
a transfer of assets and how a transfer of assets affects Medic­
aid eligibility. 
Subchapter C, Division 5 is entitled Spousal Impoverishment and 
contains §§358.411 - 358.423. These sections set out HHSC’s 
rules governing the protection of income and resources for a 
community spouse, in accordance with 42 United States Code 
§1396r-5. 
Subchapter C, Division 6 is entitled Budgeting for Eligibility and 
Co-payment and contains §§358.431 - 358.441. These sections 
set out HHSC’s rules governing how HHSC budgets for a per­
son’s eligibility and co-payment, depending on whether the per­
son is in an institutional or noninstitutional setting, whether the 
person is married, whether the person is considered a child, and 
whether the person is considered another person’s parent. Pro­
posed new §358.440 expands current policy concerning depen­
dent allowances. Current policy allows for the deduction of a 
dependent allowance (in accordance with spousal impoverish­
ment provisions) from the countable income of an institutional­
ized person’s dependent relative if the institutionalized person 
has a community spouse. Proposed new §358.440 incorporates 
the current policy but also allows for the deduction of a depen­
dent allowance (in the amount of the Social Security Income ben­
efit rate) from the countable income of an institutionalized per­
son’s dependent relative if the person has no community spouse. 
New Subchapter D is entitled Application and Eligibility Deter­
mination and contains §§358.501, 358.505, 358.510, 358.515, 
358.520, 358.525, 358.530, 358.535, 358.540, and 358.545. 
These sections set out HHSC’s rules concerning how a person 
applies for MEPD, application requirements, and time frames for 
eligibility determinations and redeterminations. 
New Subchapter E is entitled Rights and Responsibilities of 
Applicants and Recipients and contains §§358.601 - 358.605. 
These sections set out HHSC’s rules concerning the general 
rights and responsibilities of applicants and recipients, as well 
as disclosure of records, release of medical information, and 
restitution. 
Fiscal Note 
Thomas M. Suehs, Deputy Executive Commissioner for Finan­
cial Services, has determined that, for the first five years the 
proposed repeals and new sections are in effect, enforcing or 
administering the repeals and new sections does not have fore­
seeable implications relating to costs or revenues of state or local 
governments. 
Small Business and Micro-business Impact Analysis 
Mr. Suehs has determined that there will be no effect on small 
businesses or micro-businesses to comply with the proposal, be­
cause the proposed repeals and new rules will not require them 
to alter their business practices. There are no anticipated eco­
nomic costs to persons who are required to comply with the pro­
posed repeals and new sections. There is no anticipated nega­
tive impact on local employment. 
Public Benefit and C osts  
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years 
the repeals a nd new s ections a re in effect, the anticipated pub­
lic benefit expected as a result of enforcing the repeals and new 
sections is that the rules for determining eligibility for MEPD will 
be up-to-date, consistent with policy, and easier to use. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
           Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Mary 
Nan Haylor, Health and Human Services Commission, Office of 
Family Services, MC-2090, 909 West 45th Street, Austin, TX 
78751, or by e-mail to marynan.haylor@hhsc.state.tx.us, within 
30 days after publication of this proposal in the Texas Register. 
Public Hearing 
HHSC will hold a public hearing on June 22, 2009, at 9:00 a.m. 
(Central Time) to receive public comment on the proposal. The 
hearing will be held in the Lone Star Conference Room of the 
Health and Human Services Commission, Braker Center, Build­
ing H, 11209 Metric Boulevard, Austin, Texas. Entry is through 
Security at the main entrance of the building, which faces Met­
ric Boulevard. Persons requiring Americans with Disabilities Act 
(ADA) accommodation or auxiliary aids or services should con­
tact Graciela Reyna by calling (512) 206-4778, at least 72 hours 
prior to the hearing so appropriate arrangements can be made. 
SUBCHAPTER A. GENERAL INFORMATION 
1 TAC §358.100, §358.105 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§358.100. Definitions. 
§358.105. Description of Eligible Clients. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER B. MEDICARE AND 
THIRD-PARTY RESOURCES 
1 TAC §§358.200 - 358.205, 358.210, 358.215, 358.220 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§358.200. Medicare Benefits. 
§358.201. Qualified Medicare Beneficiaries (QMB) (Type Program 
24). 
§358.202. Medicaid Qualified Medicare Beneficiaries. 
§358.203. Qualified Disabled and Working Individuals (QDWI) 
(Type Program 25). 
§358.204. Specified Low-Income Medicare Beneficiaries (SLMB). 
§358.205. Eligibility Requirements for Buy-in. 
§358.210. Time Frames for Buy-in Enrollment. 
§358.215. Third-party Resources (TPRs). 
§358.220. Qualifying Individuals (QIs). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER C. BASIC PROGRAM 
REQUIREMENTS 
1 TAC §§358.300, 358.301, 358.305, 358.310, 358.315, 
358.316, 358.320, 358.325 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§358.300. United States Citizenship and Residence Requirements. 
§358.301. Texas Residence Requirements. 
§358.305. Eligibility Requirements for the Aged, Blind, or Disabled. 
§358.310. Eligibility Requirements for Residents of Public Institu-
tions. 
§358.315. Preadmission Screening and Annual Resident Review 
(PASARR). 
§358.316. Risk Assessment Criteria. 
§358.320. Eligibility Requirements for Redetermination. 
§358.325. Nursing Facility Recipients Discharged to Hospitals. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER D. RESOURCES 
1 TAC §§358.400, 358.401, 358.405, 358.410, 358.415 -
358.417, 358.420, 358.425, 358.430 - 358.433, 358.435, 
358.440 - 358.444 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
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♦ ♦ ♦ 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 





§358.405. Categories of Resource Limits.
 
§358.410. Deeming of Resources.
 
§358.415. Ownership and Accessibility.
 
§358.416. Earned Income Tax Credits.
 
§358.417. Trusts--August 11, 1993, and After.
 
§358.420. Conversion of Resources.
 
§358.425. Replacement Value of Excluded Resources.
 
§358.430. Transfer of Assets.
 
§358.431. Transfer of Assets on or after February 8, 2006.
 
§358.432. Home Equity Treatment.
 
§358.433. Treatment of Entrance Fees of Individuals Residing in
 














§358.444. Medicaid Treatment of Qualified Long-Term Care Part-
nership Program Insurance Policies.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER E. INCOME 
1 TAC §§358.450 - 358.455, 358.460, 358.461, 358.465, 
358.466, 358.470, 358.475 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§358.450. General Principles Concerning Income.
 
§358.451. Sources of Earned Income.
 
















§358.466. Special Income Exclusions.
 
§358.470. Variable Monthly Income.
 
§358.475. Deeming of Income.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
♦ ♦ ♦ 
SUBCHAPTER F. BUDGETS AND PAYMENT 
PLANS 
1 TAC §§358.500 - 358.506, 358.510, 358.515 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
§358.500. Nonvendor Living Arrangements.
 




§358.503. Protection of Spousal Income and Resources.
 
§358.504. Diversion of Income to a Dependent Relative.
 
§358.505. Budget Eligibility Requirements.
 
§358.506. Mandatory Payroll Deductions from Earned Income.
 
§358.510. Applied Income for SSI Clients.
 
§358.515. Medicare Skilled Nursing Facilities.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER G. APPLICATION FOR 
MEDICAID 
1 TAC §§358.600, 358.601, 358.603 - 358.605, 358.607, 
358.609 - 358.612, 358.615, 358.617, 358.619 - 358.621, 
358.623 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 


























§358.620. Cases Placed on Hold.
 
§358.621. Failure to Furnish Information.
 
§358.623. Previously Completed Application for Assistance.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER H. CLIENT RIGHTS AND 
RESPONSIBILITIES 
1 TAC §§358.700, 358.701, 358.705, 358.710, 358.715, 
358.720, 358.725 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§358.700. Confidentiality of Case Records.
 
§358.701. Disclosure and Release of Client Information.
 
§358.705. Disclosure of Client Medical Records.
 




§358.715. Willful Withholding of Information.
 




This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER I. MEDICAID BUY-IN 
PROGRAM 
PROPOSED RULES May 22, 2009 34 TexReg 3051 
♦ ♦ ♦ 
1 TAC §§358.801, 358.803, 358.805, 358.807, 358.809, 
358.811, 358.813, 358.815, 358.817, 358.819 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
    (Medicaid) program in Texas.
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§358.801. Overview and Purpose. 
§358.803. Applying and Providing Information. 





§358.815. Deeming of Income and Resources. 
§358.817. Cost Sharing. 
§358.819. Medical Effective Date. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
CHAPTER 358. MEDICAID ELIGIBILITY 
FOR THE ELDERLY AND PEOPLE WITH 
DISABILITIES 
SUBCHAPTER A. GENERAL INFORMATION 
1 TAC §§358.101, 358.103, 358.105, 358.107 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.101. Purpose and Scope. 
(a) This chapter establishes the Medicaid eligibility criteria for 
Medicaid-funded programs for the elderly and people with disabilities 
(MEPD) in Texas, which provide medical assistance to eligible persons 
as described in this chapter and in: 
et seq.); 
(1) Title XVI of the Social Security Act (42 U.S.C. §§1382 
(2) Title XIX of the Social Security Act (42 U.S.C. 
§§1396a et seq.); 
(3) 20 CFR Part 416, Supplemental security income for the 
aged, blind, and disabled; 
(4) 42 CFR Part 435, Eligibility in the States, District of 
Columbia, the Northern Mariana Islands, and American Samoa; 
(5) 42 U.S.C. Chapter 7, Social Security; and 
(6) the Texas State Plan for Medical Assistance (Medic­
aid). 
(b) Any section of the United States Code of Federal Regula­
tions cited in this chapter is adopted by reference as a part of the rule 
in which it is cited. 
(c) Medicaid eligibility, as described in this chapter, is only 
one of the criteria used to determine eligibility for MEPD. Additional 
criteria, including functional and other assessments, are established by 
each program and are governed by the rules of that program. 
(d) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§358.103. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings unless the context clearly indicates otherwise: 
(1) Section 1915(c) waiver program--A home or commu­
nity-based service authorized for use in Texas by the Centers for Medi­
care and Medicaid Services in accordance with §1915(c) of the Social 
Security Act. 
(2) Adverse action--A termination, suspension, or reduc­
tion of Medicaid eligibility or covered services. 
(3) Annual review--The process of redetermining a per­
son’s continued eligibility for Medicaid. 
(4) Appeal--A request for a review of an action or failure 
to act by the Texas Health and Human Services Commission (HHSC) 
that may result in a fair hearing. 
(5) Applicant--A person seeking benefits under a Med­
icaid-funded program for the elderly and people with disabilities 
(MEPD) who is not currently receiving MEPD services. 
(6) Application for assistance--A form prescribed by 
HHSC that a person uses to apply for MEPD or to have MEPD 
eligibility redetermined. 
(7) Assets--All items a person owns that have monetary 
value. Assets include both income and resources. 
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(8) Authorized representative--An individual: 
(A) who assists and represents a person in the applica­
tion or eligibility redetermination process, and who is familiar with that 
person and that person’s financial affairs; or 
(B) who is a representative payee for an applicant or 
recipient for another federal benefit. 
(9) Benefits office--A local HHSC office. 
(10) Blind--A person who meets Supplemental Security In­
come (SSI) program requirements for blindness, as defined in 42 U.S.C. 
§1382c(a)(2). 
(11) Budgeting--The process of determining a person’s fi ­
nancial eligibility for MEPD or for calculating a co-payment. 
(12) Burial space--A burial plot, grave site, crypt, mau­
soleum, urn, casket, niche, or other repository customarily and tradi­
tionally used for a deceased person’s bodily remains. The term also 
includes necessary and reasonable improvements or additions to these 
spaces, including vaults, headstones, markers, or plaques; burial con­
tainers; arrangements for opening and closing the grave site; and con­
tracts for care and maintenance of the grave site. Contracts for care 
and maintenance are sometimes referred to as endowment or perpetual 
care. 
(13) Certification--HHSC’s official authorization of an eli­
gibility determination. 
(14) CFR--Code of Federal Regulations. 
(15) Community spouse--See Subchapter C, Division 5, 
§358.412 of this chapter (relating to Definitions). 
(16) Co-payment--The amount of personal income a per­
son must pay toward the cost of his or her care. Co-payment was for­
merly known as applied income. 
(17) Countable income--The amount of a person’s income 
that is not exempt or excluded. 
(18) Countable resource--A resource owned by and acces­
sible to a person that is not exempt or excluded. 
(19) Coverage group--A group of people who are categor­
ically eligible for MEPD under the Texas State Plan for Medical As­
sistance. 
(20) Current market value--The amount of money an item 
would bring if sold in the current local market. 
(21) Date of application--See §358.520 of this chapter (re­
lating to Date of Application). 
(22) Deeming--Counting all or part of the income or re­
sources of another person (for example, a parent or spouse) as income 
or resources available to an applicant or recipient. 
(23) Disabled--A person who meets SSI program require­
ments as defined in 42 U.S.C. §1382c(a)(3). 
(24) Earned income--Income a person receives for services 
performed as an employee or from self-employment. 
(25) Earned income tax credit--A special tax credit that re­
duces the federal tax liability of certain low-income working taxpayers. 
(26) Eligibility determination--A decision made by HHSC 
concerning a person’s initial eligibility for MEPD. This term does not 
include any functional or other assessment required for some MEPD 
services, unless the context clearly indicates otherwise. 
(27) Eligibility redetermination--A decision made by 
HHSC concerning a person’s continued eligibility for MEPD. This 
term does not include any functional or other assessment required for 
some MEPD services, unless the context clearly indicates otherwise. 
(28) Equity value--The value of a resource based on its fair 
market value or current market value minus all money owed on the 
resources and, if sold, any costs usually associated with the sale. 
(29) Exempt--Income or resources not counted for the pur­
pose of determining eligibility or calculating a co-payment. 
(30) Excluded--Income or resources not counted for the 
purpose of determining eligibility only. 
(31) Fair hearing--An informal proceeding held before an 
impartial hearings officer in which a person or the person’s representa­
tive appeals an action taken on the person’s case. 
(32) Fair market value--The current market value of a re­
source at the time of its sale or transfer. 
(33) Family member--An applicant’s or recipient’s spouse, 
minor child, adult child, stepchild, adopted child, brother, sister, parent, 
or adoptive parent; or a spouse of the applicant’s or recipient’s minor 
child, adult child, stepchild, adopted child, brother, sister, parent, or 
adoptive parent. 
(34) Fiduciary agent--A person or organization acting on 
behalf of or with the authorization of another person under circum­
stances that involve a high degree of confidence, good faith, and hon­
esty. The term applies to anyone who acts in a financial capacity, 
whether formal or informal, regardless of title, such as representative 
payee, guardian, or conservator. 
(35) Fraud--Deliberate misrepresentation or willful with­
holding of information for the purpose of obtaining public assistance, 
either for self or another person. 
(36) Health Insurance Premium Payment Program--A 
Medicaid program that pays for the cost of medical premiums. The 
program reimburses recipients or employers for private health insur­
ance payments for Medicaid-eligible persons when it is cost effective 
to do so. 
(37) HHSC--The Texas Health and Human Services Com­
mission. 
(38) Home--A structure in which a person lives (including 
a mobile home, a houseboat, and a motor home), other buildings on 
the home property, and all adjacent land (including land separated by 
a road, river, or stream), in which the person has an ownership interest 
and that serves as his or her principal place of residence. 
(39) Income--Any item a person receives in cash or in kind 
that can be used to meet his or her need for food or shelter. For purposes 
of determining MEPD financial eligibility, income includes the receipt 
of any item that can be applied, either directly or by sale or conversion, 
to meet the basic needs of food or shelter. 
(40) Inheritance--Cash, other liquid resources, noncash 
items, or any right in real or personal property received as the result 
of someone’s death. A person may not have access to his or her 
inheritance pending legal action or the discovery of the inheritance. 
(41) Initial eligibility period--The time from a person’s cer­
tification date to the person’s first annual review. 
(42) In-kind--Consisting of something (such as food, shel­
ter, or replacement of a resource) that is not cash. 
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(43) Institution for mental diseases (IMD)--A hospital, 
nursing facility, or other institutional setting of more than 16 beds 
that is primarily engaged in providing diagnosis, treatment, or care 
of persons with mental diseases, including medical attention, nursing 
care, and related services. An IMD includes a state mental health 
facility operated by the Texas Department of State Health Services. 
(44) Institutional care--Long-term nursing care, treatment, 
or services received in a Medicaid-certified long-term care facility. 
(45) Institutional setting--A living arrangement in which a 
person applying for or receiving Medicaid lives in a Medicaid-certified 
long-term care facility or receives services under a §1915(c) waiver 
program. 
(46) Insurance--The following terms apply to the definition 
of insurance: 
(A) "The insured" means the person named in a life in­
surance policy whose death affects the proceeds and distribution of the 
policy. 
(B) "The beneficiary" means the person or entity named 
in a contract to receive the proceeds of the policy upon the death of the 
insured. 
(C) "The owner" means the person with the right to 
change the policy as the person sees fit. The owner is the only person 
who can receive the cash surrender value of the policy. 
(D) "The insurer" is the company that contracts with the 
owner. 
(E) "Cash surrender value" means the amount that the 
insurer pays the owner if the policy is cancelled before death or before 
it has matured. The cash surrender value usually increases with the age 
of the policy. 
(F) A "participating life insurance policy" is one in 
which dividends are distributed to the policyholder. 
(G) "Term life insurance" means life insurance that has 
no cash, loan, or dividend value, nor the potential for cash, loan, or 
dividend value. 
(H) "Dividend" means a share of surplus funds allo­
cated to the policyholders of a participating insurance policy. A divi­
dend generally represents a previous overpayment of premiums. 
(47) Intermediate care facility for persons with mental re­
tardation or related conditions (ICF/MR)--A Medicaid-certified facil­
ity that provides care in a 24-hour specialized residential setting for 
persons with mental retardation or a related condition. An ICF/MR 
includes a state mental retardation facility operated by the Texas De­
partment of Aging and Disability Services. 
(48) Inter vivos trust--A trust established while the person 
creating the trust is still living. 
(49) Level of care--The type of care a person is eligible to 
receive in an ICF/MR based upon an assessment of the person’s need 
for care. 
(50) Level of care determination--A determination made 
by the Texas Department of Aging and Disability Services that deter­
mines a person’s level of care. 
(51) Life estate--A right to real property conferred in a le­
gal instrument on a person (beneficiary). The right is conferred for the 
duration of the beneficiary’s lifetime or the lifetime of another person. 
The beneficiary usually has the right to possess, use, and receive profits 
from the real property during his or her possession. 
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(52) Liquid resource--Cash or other property that can be 
converted to cash within 20 working days. 
(53) Long-term care facility--A nursing facility, ICF/MR, 
or IMD in which medical services are provided. 
(54) Look-back period--The period of time HHSC consid­
ers to determine if a person transferred, gave away, disposed of, or oth­
erwise reduced his or her countable resources and income without re­
ceiving equal value in return and with the intent to give away resources 
in order to qualify for MEPD. 
(55) Medicaid--A state and federal cooperative program, 
authorized under Title XIX of the Social Security Act and the Texas 
Human Resources Code, that pays for certain medical and health care 
costs for people who qualify. Also known as the medical assistance 
program. 
(56) Medical effective date--The date a person’s Medicaid 
coverage begins. 
(57) Medical necessity--The determination that a person 
requires the services of a licensed nurse in an institutional setting to 
carry out a physician’s planned regimen for total care. 
(58) Medical services--Services that are directed toward 
diagnostic, preventive, therapeutic, or palliative treatment of a med­
ical condition and that are performed, directed, or supervised by a 
state-licensed health professional. 
(59) Medicare--Medical coverage available under Title 
XVIII of the Social Security Act to people 65 years of age or older and 
to certain disabled people under 65 years of age. 
(60) MEPD--A Medicaid-funded program for the elderly 
and people with disabilities. A public assistance program providing 
institutional and community-based health-related care for the elderly 
and people with disabilities. MEPD does not provide cash assistance. 
Examples of MEPD services and programs are: 
(A) primary home care services; 
(B) §1915(c) waiver programs, which provide commu­
nity-based care as an alternative to institutional care; 
(C) care in a Medicaid-certified long-term care facility; 
and 
(D) the Program of All-Inclusive Care for the Elderly 
(PACE). 
(61) Mineral rights--Ownership interest in the oil, gas, or 
minerals beneath the surface of a piece of property. 
(62) Month of application--The month in which the date of 
application falls. 
(63) Noninstitutional setting--A living arrangement in 
which a person applying for or receiving Medicaid does not live in 
a long-term care facility or receive services under a §1915(c) waiver 
program. 
(64) Nursing facility--An entity that provides organized 
and structured nursing care and services, and is subject to licensure 
under Texas Health and Safety Code, Chapter 242. 
(65) Parent--A child’s natural or adoptive parent or the 
spouse of the natural or adoptive parent. 
(66) Pension funds--Monies held in a retirement fund un­
der a plan administered by an employer or union, or an individual re­
tirement account (IRA) or Keogh account as described in the Internal 
Revenue Code. 
(67) Personal needs allowance--An amount of the recipi­
ent’s income that a recipient in an institutional setting may retain for 
personal use. 
(68) Primary home care services--Medicaid-funded, 
in-home attendant services provided to a person with a medical need 
for specific tasks to delay or prevent the person’s need for institutional 
care. 
(69) Principal place of residence--The home where a per­
son resides, occupies, and lives. 
(70) Provider--A person, group, or agency contracted to 
provide a Medicaid-funded service to a person for a fee. 
(71) Public institution--An institution defined in 20 CFR 
§416.201. 
(72) Real property--Land and improvements, including 
buildings and structures. Real property may also include a mine or 
quarry, standing timber, or minerals. 
(73) Recipient--A person receiving benefits under MEPD, 
including a person whose Medicaid eligibility is being redetermined. 
(74) Representative payee--A person or an organization se­
lected to receive benefits on behalf of a recipient, if the recipient is not 
able to manage or direct the management of benefit payments in his or 
her own interest. 
(75) Resources--Cash, other liquid assets, or any real or 
personal property, that a person (or spouse or parent, as appropriate): 
(A) owns; 
(B) has the right, authority, or power to convert to cash 
(if not already cash); and 
(C) is not legally restricted from using for his or her 
support and maintenance. 
(76) Restitution--Securing payment from a recipient when 
fraud is not indicated or pursued and when the recipient’s co-payment 
has been undercharged because of previously unreported or underre­
ported monthly income or resources. 
(77) Retirement, Survivors, and Disability Insurance 
(RSDI)--Benefits provided under Title II of the Social Security Act. 
(78) Retroactive coverage--Payment for Medicaid-reim­
bursable medical services received up to three months before the 
month of application. 
(79) Social Security--A federal system of retirement and 
disability insurance for various categories of employed and dependent 
persons, funded through dedicated payroll taxes. 
(80) Social Security Act--The federal statute that provides 
the authority for various programs referenced in this chapter, including 
Medicare and Medicaid. See also the definition in this section for cer­
tain titles in the Social Security Act. 
(81) Social Security Administration (SSA)--The federal 
agency that issues Social Security numbers, administers Social Secu­
rity benefit programs, and manages the SSI program. 
(82) Social service--A service, other than a medical ser­
vice, that is intended to assist a person with a physical disability or 
social disadvantage to function in society on a level comparable to that 
of a person who does not have such a disability or disadvantage. No 
in-kind items are expressly identified as social services. 
(83) Special income limit--The income limit used to test 
MEPD eligibility for a person or couple in an institutional setting in 
accordance with §358.433 of this chapter (relating to Special Income 
Limit). 
(84) Spousal impoverishment--Legislation implemented 
under §1924 of the Social Security Act (42 U.S.C. §1396r-5) designed 
to prevent the impoverishment of a family, usually a couple, when one 
spouse needs care in an institutional setting. 
(85) State mental health facility--A state hospital or state 
center operated by the Texas Department of State Health Services that 
provides care for people with mental illness who need the safety, struc­
ture, and resources of an in-patient setting. 
(86) State mental retardation facility--A state school or 
state center operated by the Texas Department of Aging and Disability 
Services that provides residential services and supports to assist people 
with mental retardation who may benefit from 24-hour supervision 
and active treatment. 
(87) Supplemental Security Income (SSI) benefit 
rate--Standard payment amount in the SSI program. 
(88) Supplemental Security Income (SSI) program--A fed­
eral income supplement program, funded by general tax revenues and 
managed by the SSA, that provides monthly income to people who are 
aged, blind, or disabled and have limited income and resources. 
(89) Support and maintenance--The value of food and shel­
ter that a person receives. 
(90) Temporary Assistance for Needy Families--A pro­
gram that provides temporary benefits (cash assistance) and work 
opportunities to families with needy dependent children, authorized 
under Title IV of the Social Security Act. 
(91) Testamentary trust--A trust established by a will. 
(92) Texas State Plan for Medical Assistance--Document 
describing the Medicaid-funded services provided in Texas, in accor­
dance with §1902 of the Social Security Act (42 U.S.C. §1396a). 
(93) Third-party resource--A source of payment for medi­
cal expenses other than Medicaid. 
(94) Three months prior--The three calendar months before 
the month of application. 
(95) Titles to Social Security Act--Divisions of the Social 
Security Act. Titles referenced in this chapter are: 
(A) Title II, which governs RSDI benefits; 
(B) Title XVI, which governs the SSI program; 
(C) Title XVIII, which governs Medicare; and 
(D) Title XIX, which governs Medicaid. 
(96) Trust--A trust includes any legal instrument, device, 
or arrangement which may not be called a trust under state law, but 
which is similar to a trust. That is, it involves a grantor who transfers 
property to an individual or entity with fiduciary obligations with the 
intention that it be held, managed, or administered by the individual or 
entity for the benefit of the grantor or others. This can include (but is 
not limited to) escrow accounts, investment accounts, pension funds, 
irrevocable burial trusts, limited partnerships, and other similar entities 
managed by an individual or entity with the fiduciary obligations. 
(97) Unearned income--Income that is not earned. 
(98) U.S.C.--United States Code. 
(99) Working day--Any day except Saturday, Sunday, a 
state holiday, or a federal holiday. 
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§358.105. General Medicaid Eligibility Requirements. 
(a) To be determined eligible for a Medicaid-funded program 
for the elderly and persons with disabilities (MEPD), a person must: 
(1) meet the criteria for an eligible coverage group, as de­
scribed in §358.107 of this subchapter (relating to Coverage Groups); 
(2) comply with the Texas Health and Human Services 
Commission’s application and redetermination requirements, in accor­
dance with Subchapter D of this chapter (relating to Application and 
Eligibility Determination); 
(3) meet the nonfinancial eligibility requirements in Sub­
chapter B of this chapter (relating to Nonfinancial Requirements); and 
(4) meet the financial eligibility requirements in Subchap­
ter C of this chapter (relating to Financial Requirements). 
(b) Additional eligibility criteria for MEPD are established by 
each program and governed by the rules of that program. 
§358.107. Coverage Groups. 
(a) General. This section describes the groups of people who 
are categorically eligible for a Medicaid-funded program for the elderly 
and people with disabilities (MEPD) under the Texas State Plan for 
Medical Assistance. 
(b) Mandatory coverage groups. In accordance with 42 CFR 
Part 435, Subpart B, the Texas Health and Human Services Commis­
sion (HHSC) determines eligibility for MEPD for a person who falls 
into at least one of the following mandatory coverage groups: 
(1) Supplemental Security Income (SSI) eligible. In accor­
dance with 42 CFR §435.120, this is a person who is aged, blind, or 
disabled and is receiving SSI or deemed to be receiving SSI. The So­
cial Security Administration (SSA) determines eligibility for SSI under 
Title XVI of the Social Security Act. If SSA determines that a person 
is eligible for SSI, HHSC accepts SSA’s determination as an automatic 
determination of eligibility for Medicaid. 
(2) Coverage for certain aliens. In accordance with 42 CFR 
§435.139, an alien, as defined in 42 CFR §435.406, is provided services 
necessary for the treatment of an emergency medical condition, as de­
fined in 42 CFR §440.255. 
(3) Disabled adult child. In accordance with §1634(c) of 
the Social Security Act (42 U.S.C. §1383c), this is a person who: 
(A) is at least 18 years of age; 
(B) became disabled before 22 years of age; 
(C) is denied SSI because of receipt of or an increase in 
Retirement, Survivors, and Disability Insurance (RSDI) disabled chil­
dren’s benefits received on or after July 1, 1987, and any subsequent 
increase; and 
(D) meets current SSI criteria, excluding the RSDI ben­
efit described in subparagraph (C) of this paragraph. 
(4) Historical 1972 income disregard. In accordance with 
42 CFR §435.134, this is a person who: 
(A) was receiving both public assistance and Social Se­
curity benefits in August 1972; and 
(B) meets current SSI eligibility criteria, excluding 
from income the October 1972 cost-of-living adjustment (COLA) 
increase in Social Security benefits but not excluding subsequent 
COLA increases in Social Security benefits. 
(5) Title II COLA disregard (Pickle). In accordance with 
42 CFR §435.135(a) - (b), this is a person who: 
(A) has been denied SSI for any reason since April 
1977; and 
(B) meets current SSI eligibility criteria, excluding 
from countable income any Social Security COLA increases received 
after the person last received both SSI and Social Security benefits in 
the same month. 
(6) Disabled widow’s or widower’s COLA disregard. In 
accordance with 42 CFR §435.137, this is a person who: 
(A) is 50 to 60 years of age; 
(B) is ineligible for Medicare; 
(C) was denied SSI due to an increase in a disabled 
widow’s or widower’s and surviving divorced spouse’s RSDI; and 
(D) meets SSI eligibility criteria, excluding from count­
able income the RSDI benefit and any subsequent COLA increases in 
RSDI. 
(7) Early age widow’s or widower’s COLA disregard. In 
accordance with 42 CFR §435.138, this is a disabled person who was 
denied SSI due to early receipt of Social Security widow’s or widower’s 
benefits and: 
(A) is at least 60 years of age; 
(B) is not eligible for Medicare; and 
(C) meets current SSI eligibility criteria, excluding 
from countable income the RSDI benefit and any subsequent COLA 
increases in RSDI. 
(8) SSI denied children. In accordance with 
§1902(a)(10)(A)(i)(II) of the Social Security Act (42 U.S.C. 
§1396a(a)(10)(A)(i)(II)), this is a person who: 
(A) is under 18 years of age; 
(B) was receiving SSI on August 22, 1996; 
(C) was subsequently denied SSI because of the change 
in disability criteria implemented by the Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996 (Public Law 104-193); 
and 
(D) meets SSI eligibility criteria, including the disabil­
ity criteria in effect before August 22, 1996. 
(c) Optional coverage groups. In accordance with 42 CFR Part 
435, Subpart C, HHSC determines Medicaid eligibility for MEPD for a 
person who falls into an optional coverage group described in this sub­
section. Although federal regulations may allow other optional cover­
age groups, HHSC does not provide benefits to a member of an optional 
coverage group unless the group is included in the Texas State Plan for 
Medical Assistance. 
(1) Institutional. In accordance with 42 CFR §435.211, this 
is a person who would be eligible for SSI, as specified in 42 CFR 
§435.230, if the person were not in an institutional setting. 
(2) Institutional special income limit. In accordance with 
42 CFR §435.236, this is a person who has lived in an institutional 
setting for at least 30 consecutive days, as described in §358.433 of 
this chapter (relating to Special Income Limit), and is eligible under 
the special income limit. 
(3) Section 1915(c) waiver program. In accordance with 
42 CFR §435.217, this is a person who would be eligible for Medicaid if 
institutionalized, but is living in the community and receiving services 
under a §1915(c) waiver program. 
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(d) Other. In accordance with the Texas State Plan for Medi­
cal Assistance, HHSC determines Medicaid eligibility for MEPD for a 
person who meets the criteria for one of the following services: 
(1) Primary home care services. This is a person who 
needs primary home care services and meets the criteria established in 
§1929(b)(2)(B) of the Social Security Act (42 U.S.C. §1396t(b)(2)(B)) 
but is not otherwise eligible for Medicaid. 
(2) Program of All-Inclusive Care for the Elderly (PACE). 
In accordance with 42 CFR Part 460, this is a person who is enrolled 
in a PACE program under a PACE program agreement. 
(3) Susan Walker v. Bayer Corporation services. A person 
who has received payments from the class action settlement of Susan 
Walker v. Bayer Corporation may be eligible for Medicaid as a result of 
excluding from countable resources the payments from the settlement. 
(e) Retroactive coverage. In accordance with 42 CFR 
§435.914, HHSC may determine eligibility for retroactive coverage: 
(1) for up to three months before the date of application for: 
(A) an applicant; 
(B) a person who has been denied SSI; 
(C) a deceased person, if a representative for the de­
ceased person requests that HHSC determine eligibility for retroactive 
coverage; and 
(D) a person eligible under the SSI-denied-children 
coverage group in subsection (b)(8) of this section; and 
(2) for up to two months before the month in which an SSI 
recipient’s Medicaid coverage automatically begins. 
(f) Medicare Savings Program. In accordance with 42 U.S.C. 
§1396a(a)(10)(E), HHSC may determine eligibility for a person who 
meets the criteria in Chapter 359 of this title (relating to Medicare Sav­
ings Program) for a Medicare Savings Program, which uses Medicaid 
funds to help the person pay for all or some of the person’s out-of­
pocket Medicare expenses, such as premiums, deductibles, or coinsur­
ance. 
(g) Medicaid Buy-In Program. In accordance with 
§1902(a)(10)A) (ii)(XIII) of the Social Security Act (42 U.S.C. 
§1396a(a)(10)(A)(ii)(XIII)), HHSC may determine eligibility for a 
person with a disability who is working and earning income and meets 
the criteria established in Chapter 360 of this title (relating to Medicaid 
Buy-In Program). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER B. NONFINANCIAL 
REQUIREMENTS 
1 TAC §§358.201, 358.203, 358.205, 358.207, 358.209, 
358.211, 358.213, 358.215, 358.217, 358.219 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.201. Purpose and Scope. 
(a) This subchapter describes the nonfinancial Medicaid eligi­
bility criteria for a Medicaid-funded program for the elderly and people 
with disabilities (MEPD). 
(b) Financial Medicaid eligibility criteria for MEPD are de­
scribed in Subchapter C of this chapter (relating to Financial Require­
ments). 
§358.203. Citizenship and Qualified Alien Status. 
(a) In accordance with 42 CFR §435.406, to be eligible for a 
Medicaid-funded program for the elderly and people with disabilities 
(MEPD), a person must be: 
(1) a citizen or national of the United States (U.S.); 
(2) an alien who entered the U.S. before August 22, 1996, 
who has lived in the U.S. continuously since entry, and who meets the 
definition of a qualified alien at 8 U.S.C. §1641; or 
(3) an alien who entered the U.S. on or after August 22, 
1996, who has lived in the U.S. continuously since entry, and who 
meets the definition of a qualified alien at 8 U.S.C. §1641 with the eli­
gibility limitations in 8 U.S.C. §1612 and §1613. 
(b) A person must provide proof of eligibility under subsection 
(a) of this section that establishes both identity and citizenship or alien 
status, unless the person: 
(1) receives Supplemental Security Income (SSI) or has 
ever received SSI and was not denied due to citizenship; 
(2) is entitled to or enrolled in any part of Medicare, as de­
termined by the Social Security Administration (SSA); or 
(3) is entitled to federal disability benefits based on SSA 
disability criteria. 
§358.205. Alien Status for Treatment of an Emergency Medical Con-
dition. 
(a) Title XIX of the Social Security Act (42 U.S.C. §1396 et 
seq.) and 42 CFR §440.255 require the state to provide Medicaid for 
the treatment of an emergency medical condition to an alien who is 
ineligible for regular Medicaid due to immigration status. The Texas 
Health and Human Services Commission administers the program in 
Texas. 
(b) To qualify for Medicaid for the treatment of an emergency 
medical condition, an alien must: 
(1) be: 
(A) a qualified alien as defined in 8 U.S.C. §1641 and 
not meet the requirements to receive Medicaid as described in 8 U.S.C. 
§1612 and §1613; or 
(B) an undocumented non-qualifying alien as described 
in 8 U.S.C. §1611; 
(2) be otherwise eligible for regular Medicaid services; and 
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(3) require treatment of an emergency medical condition as 
described in 42 CFR §440.255. 
(c) An undocumented non-qualifying alien applying for Med­
icaid for the treatment of an emergency medical condition is exempt 
from providing proof of alien status or providing a Social Security num­
ber as described in 42 CFR §435.406(b). 
§358.207. Residence. 
To be eligible for a Medicaid-funded program for the elderly and people 
with disabilities, a person must be a resident of the United States (U.S.) 
and the state of Texas. 
(1) U.S. residence. 
(A) The U.S. residence requirement does not apply to: 
(i) a child who is a citizen and is living with a parent 
who is a member of the U.S. Armed Forces assigned to permanent duty 
ashore outside the U.S.; or 
(ii) to certain persons temporarily abroad for study. 
(B) Once eligible for benefits, a person must maintain 
a presence in the U.S. in accordance with 42 U.S.C. §1382(f)(1). If a 
person has been outside the U.S. for 30 consecutive days, the person 
is not eligible for benefits until the person has been in the U.S. for 30 
consecutive days. 
(2) Texas residence. The Texas Health and Human Ser­
vices Commission follows 42 CFR §435.403 in determining a person’s 
state residence. 
§358.209. Social Security Number. 
In accordance with 42 CFR §435.910, a person must give his or her 
social security number to the Texas Health and Human Services Com­
mission as a condition of eligibility, except as provided in §358.205(c) 
of this subchapter (relating to Alien Status for Treatment of an Emer­
gency Medical Condition). 
§358.211. Aged, Blind, or Disabled. 
(a) To be eligible for a Medicaid-funded program for the el­
derly and people with disabilities (MEPD), a person must be aged, 
blind, or disabled, according to the following criteria: 
(1) Aged. A person must be 65 years of age or older to be 
considered aged, in accordance with 42 U.S.C. §1382c(a)(1)(A). 
(2) Blind. 
(A) To be considered blind for eligibility purposes, a 
person must meet the criteria in 42 U.S.C. §1382c(a)(2). 
(B) There is no minimum age requirement for a person 
who is blind. 
(C) A person must have a medical determination of 
blindness before the Texas Health and Human Services Commission 
(HHSC) can determine eligibility. 
(3) Disabled. 
(A) To be considered disabled for eligibility purposes, 
a person must meet the criteria in 42 U.S.C. §1382c(a)(3). 
(B) There is no minimum age requirement for a person 
who is disabled, unless the person lives in an institution for mental dis­
eases as described in §358.213 of this subchapter (relating to Resident 
of an Institution for Mental Diseases). 
(C) A person must have a medical determination of a 
disability before HHSC can determine eligibility. 
(b) A person under 65 years of age who has applied for Sup­
plemental Security Income, and subsequently applies for retroactive 
coverage, must have a medical determination of blindness or a disabil­
ity effective during any month of coverage that the person was under 
65 years of age. 
§358.213. Resident of an Institution for Mental Diseases. 
A person who lives in an institution for mental diseases must be 65 
years of age or older to be eligible for a Medicaid-funded program for 
the elderly and people with disabilities. 
§358.215. Inmates of Public Institutions. 
An inmate of a public institution, including a jail, prison, reforma­
tory, or other correctional or holding facility, as defined in 42 CFR 
§435.1009 and §435.1010, is not eligible for Medicaid payment for 
Medicaid-covered services received while residing in the public insti­
tution. 
§358.217. Application for Other Benefits. 
To be eligible for a Medicaid-funded program for the elderly and people 
with disabilities, a person must apply for and obtain, if eligible, all other 
benefits to which the person may be entitled, in accordance with 42 
U.S.C. §1382(e)(2). 
§358.219. Third-party Resources. 
(a) Medicaid is considered the payor of last resort for a per­
son’s medical expenses. As a condition of eligibility, in accordance 
with 42 CFR §§433.138 - 433.148, an applicant or recipient must: 
(1) assign to the Texas Health and Human Services Com­
mission (HHSC) the applicant’s or recipient’s right to recover any third-
party resources available for payment of medical expenses covered un­
der the Texas State Plan for Medical Assistance; and 
(2) report to HHSC any third-party resource within 60 days 
after learning about the third-party resource. 
(b) If HHSC determines that a person’s employer-based 
health insurance is cost-effective, the person must participate in 
HHSC’s Health Insurance Premium Payment program as a condition 
of eligibility. HHSC denies eligibility to a person who voluntarily 
drops his or her employer-based health insurance or fails to provide 
HHSC with the information needed to determine cost effectiveness. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER C. FINANCIAL REQUIRE­
MENTS 
DIVISION 1. INTRODUCTION 
1 TAC §358.301 
Statutory Authority 
The new section is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
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HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new section affects Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.301. Purpose and Scope. 
(a) This subchapter describes: 
(1) the financial eligibility criteria for a Medicaid-funded 
program for the elderly and people with disabilities (MEPD); and 
(2) the budgeting process for determining financial eligi­
bility and a co-payment amount, if applicable. 
(b) The Texas Health and Human Services Commission deter­
mines a person’s financial eligibility for MEPD by assessing the per­
son’s income and resources and applying federal income and resources 
eligibility criteria. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 2. RESOURCES 
1 TAC §§358.321 - 358.327, 358.331, 358.333 - 358.339, 
358.345 - 358.355, 358.371 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.321. General Treatment of Resources. 
(a) The Texas Health and Human Services Commission 
(HHSC) follows §1613 of the Social Security Act (42 U.S.C. §1382b) 
and 20 CFR §416.1201 regarding the general treatment of resources. 
(b) HHSC follows 20 CFR §416.1207 regarding the determi­
nation of resources. Resource determinations are made as of 12:01 a.m. 
on the first day of the month. 
(c) If a person’s countable resources exceed the resource limit 
as of 12:01 a.m. on the first day of the month, the person is not eligible 
for the entire month. Eligibility may be reestablished no sooner than 
the first day of the next month. 
§358.322. Conversion of Resources. 
If a person converts one type of resource to another, the new resource is 
counted according to the policy governing that type of resource. Cash 
received from the sale of a resource is counted as a resource, not as 
income. This includes proceeds from the sale of a natural resource, 
such as cutting timber from the person’s home property and selling it 
as firewood, except as follows: 
(1) If the owner leases the land or resource rights, the in­
come received from the lease is unearned income. 
(2) If the sale of the natural resource is part of the person’s 
trade or business, the income received is self-employment income. 
§358.323. Resource Limits. 
A person or a couple meets resources eligibility criteria if the value of 
all countable resources does not exceed the resource limits in 20 CFR 
§416.1205. 
(1) Individual resource limit. The individual resource limit 
applies to: 
(A) an adult who is single, even if he or she lives with 
relatives; 
(B) a child; and 
(C) a person whose spouse lives in a different house­
hold. 
(2) Couple resource limit. The couple resource limit ap­
plies to married adults who live in the same household. 
§358.324. Deeming of Resources. 
(a) The Texas Health and Human Services Commission 
(HHSC) follows deeming of countable resources in accordance with 
20 CFR §416.1202. 
(b) If a parent is a caretaker or a recipient in the Temporary 
Assistance for Needy Families Program, the parent’s resources are not 
counted when considering deeming to a child. 
(c) If a member of a household is temporarily absent as defined 
in 20 CFR §416.1167, HHSC continues to consider the absent person 
a member of the household for the purposes of deeming during a tem­
porary absence, in accordance with 20 CFR §416.1167. 
§358.325. Ownership Interest and Legal Right to Access a Resource. 
The Texas Health and Human Services Commission (HHSC) follows 
20 CFR §416.1201(a)(1) when considering whether a person has the 
right, authority, or power to liquidate a property or the person’s share 
of the property. 
§358.326. Unknown Assets. 
If a person is unaware of the ownership of an asset, the asset is not 
counted as a resource for the period during which the person is unaware 
of the ownership. The asset is counted as income in the month that the 
person discovers the ownership. The asset is counted as a resource 
effective the first of the month after the month of discovery. 
§358.327. Transactions Involving Agents. 
(a) An action by a fiduciary agent is the same as an action by 
the person for whom the fiduciary agent acts. 
(1) An asset held by a fiduciary agent for another person is 
not a countable asset to the fiduciary agent. 
(2) An asset held by a fiduciary agent for another person 
is a countable asset to the person for whom the fiduciary agent acts, 
unless otherwise excludable. 
(b) A person’s resources are available if the resources are be­
ing managed by a legal guardian, representative payee, power of at­
torney, or fiduciary agent. If, however, a court denies a guardian or 
fiduciary agent access to the person’s resources, the resources are not 
considered available to the person. 
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(1) If a person’s guardianship papers do not show that a 
legal guardian is prohibited access, and if the court has not subsequently 
ruled a prohibition, the resources are considered available. 
(2) A guardian’s routine need to petition the court for per­
mission to dispose of a person’s resources is not a prohibition. 
(3) When the court rules on a petition to dispose of a per­
son’s resources, resources are considered available only to the extent 
to which the court has made the resources available for the person’s 
benefit. 
§358.331. General Exclusions from Resources. 
The Texas Health and Human Services Commission follows 20 
CFR §416.1210 in determining what resources to exclude, and also 
excludes: 
(1) patrimonial assets that are irrevocably turned over to a 
religious order following a vow of poverty, which are not considered a 
transfer of assets; 
(2) reparation payments received under Sections 500 - 506 
of the Austrian General Social Insurance Act; 
(3) payments received under the Netherlands’ Act on Ben­
efits for Victims of Persecution 1940 - 1945; and 
(4) payments made in the class settlement of the Susan 
Walker v. Bayer Corporation lawsuit. 
§358.333. Treatment of Employment- and Retirement-Related Annu-
ities. 
(a) In this section: 
(1) an employment-related annuity means an annuity that 
provides a return on prior services, as part of or in a similar manner to 
a pension or retirement plan; and 
(2) a retirement-related annuity means an annuity pur­
chased by or on behalf of an annuitant in an institutional setting. 
(b) An employment-related annuity or a retirement-related an­
nuity established before February 8, 2006, is not a countable resource. 
Income from such an annuity is treated in accordance with 20 CFR 
§§416.1120 - 416.1124. 
(c) An employment-related annuity established or having a 
transaction on or after February 8, 2006, is not a countable resource. 
Income from such an annuity is treated in accordance with 20 CFR 
§§416.1120 - 416.1124. 
(d) A retirement-related annuity with a purchase or transaction 
date on or after February 8, 2006, is not a countable resource, if the 
annuitant’s income eligibility is determined under the special income 
limit. Income from such an annuity is treated in accordance with 20 
CFR §§416.1120 - 416.1124, if the annuity: 
(1) is an annuity described in subsection (b) or (q) of §408 
of the Internal Revenue Code of 1986; or 
(2) is purchased with proceeds from: 
(A) an account or trust described in subsection (a), (c), 
or (p) of §408 of the Internal Revenue Code of 1986; 
(B) a simplified employee pension (within the meaning 
of §408(k) of the Internal Revenue Code of 1986; or 
(C) a Roth IRA described in §408A of the Internal Rev­
enue Code of 1986. 
§358.334. Treatment of a Nonemployment-Related Annuity with a 
Purchase or Transaction Date before February 8, 2006. 
(a) This section describes the Texas Health and Human Ser­
vices Commission’s (HHSC’s) treatment of nonemployment-related 
annuities purchased or having a transaction date before February 8, 
2006. In this section, a nonemployment-related annuity means a revo­
cable or irrevocable annuity a person may purchase to provide income. 
(b) A nonemployment-related annuity is not a countable re­
source if the annuity: 
(1) is irrevocable; 
(2) pays out principal in equal monthly installments and 
pays out interest in either equal monthly installments or in amounts 
that result in increases of the monthly installments at least annually; 
(3) is guaranteed to return within the person’s life ex­
pectancy at least the person’s principal investment plus a reasonable 
amount of interest (based on prevailing market interest rates at the 
time of the annuity purchase, as determined by HHSC); 
(4) names the state of Texas or HHSC as the residual ben­
eficiary of amounts payable under the annuity contract, not to exceed 
any Medicaid funds expended on the person during the person’s life­
time, except as described in subsection (c) of this section; and 
(5) is issued by an insurance company licensed and ap­
proved to do business in the state of Texas. 
(c) If a person in an institutional setting is married and the 
spousal impoverishment provisions of §358.413 of this subchapter (re­
lating to Spousal Impoverishment Treatment of Income and Resources) 
apply, the requirement in subsection (b)(4) of this section does not ap­
ply to a nonemployment-related annuity purchased by or for a commu­
nity spouse. 
(d) A nonemployment-related annuity that does not meet the 
requirements of subsection (b) or (c) of this section is a countable re­
source. 
(1) HHSC applies transfer-of-assets provisions in Division 
4 of this subchapter (relating to Transfer of Assets) to an annuity that 
is a countable resource and does not meet the criterion in subsection 
(b)(3) of this section. The date of the transfer of assets is the date of the 
annuity purchase or, if applicable, the date the annuity contract was last 
amended in exchange for consideration. HHSC determines the amount 
of the transfer by assessing the difference between the life expectancy 
of the person and the number of years remaining until the annuity is 
paid out. The amount payable during that period is the amount of the 
transfer of assets. 
(2) If the annuity is a countable resource and is revocable, 
HHSC: 
(A) counts the amount refundable upon revocation of 
the annuity as the value of the resource; and 
(B) applies transfer-of-assets provisions in Division 4 
of this subchapter if the person sells the annuity for less than the amount 
refundable upon revocation. 
(3) If the annuity is a countable resource and is irrevocable, 
HHSC: 
(A) counts fair market value as the value of the resource 
and presumes fair market value is 80% of the annuity’s total remaining 
payout; 
(B) applies transfer-of-assets provisions in Division 4 
of this subchapter if the annuity is sold for less than the purchase price 
minus the amount of principal already paid; and 
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(C) if the terms of the annuity contract are non-nego­
tiable, applies transfer-of-assets provisions in Division 4 of this sub­
chapter to the total remaining payout. 
(e) Income from a nonemployment-related annuity that is not 
a countable resource under subsection (c) of this section is treated in 
accordance with 20 CFR §§416.1120 - 416.1124. 
§358.335. Treatment of Annuities with a Purchase or Transaction 
Date on or after February 8, 2006. 
(a) This section describes the Texas Health and Human Ser­
vices Commission’s (HHSC’s) treatment of nonemployment-related 
annuities purchased or having a transaction date on or after February 8, 
2006. In this section, a nonemployment-related annuity means a revo­
cable or irrevocable annuity a person may purchase to provide income. 
(b) A nonemployment-related annuity is not a countable re­
source if the annuity: 
(1) is irrevocable; 
(2) is nonassignable; 
(3) provides for payments in equal amounts during the term 
of the annuity, with no deferral and no balloon payments made; 
(4) is guaranteed to return within the person’s life ex­
pectancy at least the person’s principal investment (that is, it is 
actuarially sound, as determined in accordance with actuarial pub­
lications of the Office of the Chief Actuary of the United States 
Department of Health and Human Services); and 
(5) names the state of Texas as the remainder beneficiary 
in the first position for at least the total amount of Medicaid paid on 
behalf of a person in an institutionalized setting. 
(c) If a person in an institutionalized setting is married and the 
spousal impoverishment provisions of §358.413 of this subchapter (re­
lating to Spousal Impoverishment Treatment of Income and Resources) 
apply, a nonemployment-related annuity is not a countable resource if 
the annuity meets the requirements of subsection (b)(1) - (4) of this 
section and the annuity: 
(1) names the state of Texas as the remainder beneficiary 
in the first position for at least the total amount of Medicaid paid on 
behalf of the person in an institutional setting; or 
(2) names the state of Texas in the second position if the 
community spouse or a minor or disabled child is named in the first 
position. 
(d) A nonemployment-related annuity that is revocable is a 
countable resource. For a revocable nonemployment-related annuity, 
HHSC: 
(1) uses fair market value to determine the value of the re­
source; and 
(2) applies transfer-of-assets provisions in Division 4 of 
this subchapter (relating to Transfer of Assets) based on the amount 
already paid out of the annuity. 
(e) A nonemployment-related annuity that is irrevocable is not 
a countable resource. For an irrevocable nonemployment-related an­
nuity, HHSC: 
(1) applies transfer-of-assets provisions in Division 4 of 
this subchapter to the purchase price of the annuity; and 
(2) for a transaction involving an existing annuity, applies 
transfer-of-assets provisions to the remaining payout value at the time 
of the transaction. 
(f) Income from an annuity that is not a countable resource is 
treated in accordance with 20 CFR §§416.1120 - 416.1124. 
§358.336. Treatment of Testamentary or Inter Vivos Trusts. 
(a) In this section, the following words have the following 
meanings, unless the context clearly indicates otherwise. 
(1) Testamentary trust--A trust established by will. 
(2) Inter vivos trust--A trust established while the person 
creating the trust is still living. 
(b) Resources in a testamentary or inter vivos trust are count­
able to a person if the person is the trustee and has the legal right to 
revoke the trust and use the money for the person’s own benefit. 
(1) If a person does not have access to the trust, then the 
trust is not counted as a resource. 
(2) If a person’s access to a trust is restricted (that is, only 
the trustee (other than the person) or the court may withdraw the prin­
cipal), then the value of the trust as a resource is not counted, even if: 
(A) the person’s legal guardian is the trustee; 
(B) the trust provides a regular, specified payment to the 
person; or 
(C) the trust provides for discretionary withdrawals by 
the trustee. 
(3) If a trust is not counted as a resource, payments from the 
trust made to or on behalf of the person are counted as income, except 
payments used to purchase medical or social services for the person. 
§358.337. Treatment of a Medicaid-qualifying Trust. 
(a) A Medicaid-qualifying trust (MQT) is a trust that a recip­
ient, the recipient’s spouse or guardian, or anyone holding the recipi­
ent’s power of attorney establishes using the recipient’s money. The 
recipient is the beneficiary of an MQT. A trust meeting this definition 
that was established between June 1, 1986, and August 10, 1993, is an 
MQT. A trust meeting this definition that was established before June 
1, 1986, is treated as a standard inter vivos trust. 
(b) Except as described in §358.338 of this division (relating 
to Treatment of a Trust Established with Zebley v. Sullivan Settlement 
Funds), the Texas Health and Human Services Commission (HHSC) 
counts potential distributions from an MQT as resources available to a 
person, whether or not distributions are actually made. 
(1) The amount available to the person is the maximum 
amount the trustee could distribute under the terms of the trust. 
(2) If distribution is not made, the maximum amount the 
trustee may distribute under terms of the trust is considered an available 
resource. 
(3) If a trust does not specify an amount for distribution, 
and if the trustee has access to and use of the principal, then HHSC 
counts: 
(A) the corpus of the trust as a resource; and 
(B) payments from the trust to or for the benefit of the 
person as income. 
§358.338. Treatment of a Trust Established with Zebley v. Sullivan 
Settlement Funds. 
(a) The Texas Health and Human Services Commission ex­
cludes a Medicaid-qualifying trust established for a minor child using a 
lump sum payment received in the settlement of Zebley v. Sullivan from 
countable resources under undue hardship provisions. Undue hardship 
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exists because the minor child would otherwise be forced to spend the 
settlement funds on services now covered by Medicaid when the funds 
will be needed once the minor child reaches majority. 
(b) A trust established using Zebley v. Sullivan settlement 
funds is excluded under undue hardship policy, even when the trust is 
set up on or after August 11, 1993. 
§358.339. Treatment of Trusts on and after August 11, 1993. 
(a) Introduction. The Texas Health and Human Services 
Commission (HHSC) follows §1917(d) of the Social Security Act (42 
U.S.C. §1396p(d)) regarding the treatment of trusts established on or 
after August 11, 1993, using a person’s assets. The trust provisions 
apply to a person receiving benefits under a Medicaid-funded program 
for the elderly and people with disabilities (MEPD), whether the 
person is in an institutional or a noninstitutional setting. However, 
transfer-of-assets provisions apply only to a person in an institutional 
setting. 
(b) Limited partnerships. 
(1) A limited partnership is a "similar legal device" to a 
trust. In accordance with the definition of a trust in §1917(d)(6) of the 
Social Security Act (42 U.S.C. §1396p(d)(6)), HHSC treats a limited 
partnership as a trust and applies the provisions of this section to a 
limited partnership. The general partners of a limited partnership act 
as trustee, and the limited partners are the equivalent of beneficiaries of 
an irrevocable trust. To the extent that the general partners can make 
each limited partner’s ownership interest available to him, that interest 
is a countable resource and not a transfer of assets. However, a transfer 
of assets has occurred to the extent that: 
(A) the value of the share of ownership purchased by 
the limited partner is less than the amount the limited partner invested; 
and 
(B) the general partners cannot make the limited part­
ner’s share available to the limited partner. 
(2) If transfer-of-assets provisions apply, a limited partner­
ship is not considered a trust instrument when determining the look-
back period. 
(c) Qualified income trust (QIT). 
(1) A QIT is an irrevocable trust established for the bene­
fit of a person or the person’s spouse, or both, the corpus of which is 
composed only of the person’s or the couple’s income (including accu­
mulated income). The trust must include a provision that the State is 
designated as the residuary beneficiary to receive, at the person’s death, 
funds remaining in the trust equal to the total amount of Medicaid paid 
on the person’s behalf. 
(2) Characteristics of a QIT are as follows: 
(A) The trust must be irrevocable. 
(B) The trust must contain only the person’s income. If 
resources are placed in the trust, it is not a QIT. However, some banks 
may require nominal deposits to establish a financial account to fund 
the trust. Nominal amounts of the person’s resources, or another party’s 
funds, may be used to establish the account without invalidating the 
trust or being counted as gift income to the person. Once the trust 
account is established, however, only the person’s income should be 
directed to the trust account. 
(C) The person’s income does not have to be directly 
deposited into the trust. However, the income for which the trust is 
established must be deposited into the trust during the month it is re­
ceived by the person. 
(D) A QIT may be established with any or all sources 
of a person’s income, but the income source must be identified and the 
entire income source must be deposited. For example, the trust may be 
established for a person’s private pension income, but not the person’s 
Social Security income. If a trust is established with only half of the 
pension income, it is not a QIT. 
(3) A QIT is not counted as a resource. 
(4) Income directed to a QIT is not counted when testing 
eligibility for services in an institutional setting. 
(A) Income must be directed to the trust account during 
the calendar month in which it is received. Any source of nonexempt 
or nonexcludable income that is not directed to the QIT account during 
the calendar month of receipt is countable income for that month. If 
countable income exceeds the income limit, the person is income-inel­
igible for the month. An applicant may not be certified for any calen­
dar month in which the applicant is income-ineligible. For a recipient, 
HHSC requests restitution in the amount of the provider payment for 
any calendar month in which the person is income-ineligible. 
(B) Income directed to the trust is counted in determin­
ing eligibility for a person in a noninstitutional setting and for a person 
applying for or receiving benefits from a Medicare Savings Program 
as described in Chapter 359 of this title (relating to Medicare Savings 
Program). 
(C) Income paid from the trust for an institutional set­
ting co-payment or to purchase other medical services for the person 
is not countable income for eligibility purposes. Income paid from the 
trust directly to the person or otherwise spent for the person’s benefit 
is countable income for eligibility purposes. 
(D) A person cannot use income from a QIT to purchase 
eligibility for a §1915(c) waiver program. 
(E) If the trustee directs to the trust account different 
sources of income than those identified in the QIT, but directs entire 
sources and countable income remains within the special income limit, 
eligibility is not affected. 
(5) If the trust instrument requires that the income placed 
in the trust must be paid out of the trust for the person’s care in an 
institutional setting, transfer-of-assets provisions do not apply because 
the person receives fair market value for the income that was placed 
into the trust. However, if there is no such requirement or the income is 
not used for the person’s care, transfer-of-assets provisions apply. The 
income must be paid out by the end of the month after the month funds 
were placed in the trust to avoid application of the transfer-of-assets 
provisions. Transfer-of-assets provisions do not apply when the QIT 
provisions allow payments to or for the benefit of the person’s spouse. 
(6) The institutional setting co-payment amount is based 
on the person’s total income (income directed to the trust as well as in­
come not directed to the trust), minus the standard co-payment deduc­
tions. Costs of trust administration are not budgeted in the co-payment 
calculation. Transfer-of-assets provisions do not apply when legal and 
accounting fees necessary to maintain the trust are paid from the trust. 
(7) HHSC disregards the income placed in a QIT for eli­
gibility purposes for the first month that the person has a valid signed 
trust and enough income is placed in the account to reduce the remain­
ing income below the special income limit. 
(d) Undue hardship. 
(1) As provided under §1917(d) of the Social Security Act 
(42 U.S.C. §1396p(d)(5)), this section does not apply if application of 
the trust provisions in this section would work an undue hardship on 
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the person. Undue hardship exists if application of the trust provisions 
would: 
(A) deprive the person of medical care so that the per­
son’s health or his life would be endangered; or 
(B) deprive the person of food, shelter, or other neces­
sities of life. 
(2) Undue hardship does not exist if a person is inconve­
nienced or must restrict his or her lifestyle but is not at risk of serious 
deprivation. Undue hardship relates to hardship to the person, not to 
relatives or authorized representatives of the person. 
(3) Before requesting a waiver of the trust provisions on the 
grounds of undue hardship, a person must make reasonable efforts to 
recover assets placed in a trust, such as petitioning the court to dissolve 
the trust. HHSC determines undue hardship after receiving a request 
for a waiver of the trust provisions on the grounds of undue hardship. 
The person has the right to appeal HHSC’s determination on undue 
hardship. 
§358.345. Entrance Fees for Continuous Care Retirement Commu-
nities. 
The Texas Health and Human Services Commission follows §1917(g) 
of the Social Security Act (42 U.S.C. §1396p(g)) regarding the treat­
ment of entrance fees of a person residing in a continuous care retire­
ment community. 
§358.346. Funds Held in Financial Institution Accounts. 
The Texas Health and Human Services Commission follows 20 CFR 
§416.1208 regarding the treatment of funds held in financial institution 
accounts, except the balance of funds in a financial institution account 
as of 12:01 a.m. on the first day of the month is reduced by the amount 
of any funds encumbered before that time, including any checks writ­
ten, that have not yet been processed by the financial institution. 
§358.347. Nonliquid Resources. 
The Texas Health and Human Services Commission follows 20 CFR 
§416.1201(c) regarding the definition and treatment of nonliquid re­
sources, except with regard to the treatment of an automobile as de­
scribed in §358.354 of this division (relating to Automobiles). 
§358.348. Exclusion of a Home. 
(a) The Texas Health and Human Services Commission fol­
lows 20 CFR §416.1212 regarding the treatment of a home, except 
HHSC does not count the equity value of a home that is the princi­
pal place of residence of an applicant or recipient or the applicant’s or 
recipient’s spouse: 
(1) if the home is in Texas, and the applicant or recipient 
occupies or intends to return to the home; or 
(2) if the home meets the criteria in §358.415(b) of this 
subchapter (relating to Calculation of the Spousal Protected Resource 
Amount). 
(b) For a person or couple living in an institutional setting, if 
the person or couple transfers ownership of the home for less than mar­
ket value while the home is excluded, the transfer automatically nulli­
fies the exclusion. 
§358.349. Exceptions to Treatment of Excess Real Property. 
(a) The Texas Health and Human Services Commission 
(HHSC) follows 20 CFR §416.1245 regarding the treatment of excess 
real property, except the property continues to be excluded for as long 
as: 
(1) the person continues to make reasonable efforts to sell 
it; and 
(2) including the property as a countable resource would 
result in a determination of excess resources. 
(b) Once the property is sold, the equity value received is a 
countable resource in the month following the month of sale. If the 
sale was for less than the fair market value or current market value, 
the sale of the property is subject to the transfer-of-assets provisions in 
Division 4 of this subchapter (relating to Transfer of Assets). 
§358.350. Life Estates and Remainder Interest. 
The Texas Health and Human Services Commission (HHSC) counts 
both a life estate and a remainder interest in property as resources, ex­
cept as described in paragraph (3) of this section. 
(1) Life estates. A life estate provides a person, for the per­
son’s lifetime, certain rights in a property, while transferring ownership 
of the property to another person. The duration of a life estate is mea­
sured by the lifetime of the owner of the life estate, or by the occurrence 
of some event. The contract establishing a life estate, however, may re­
strict one or more rights of the owner of the life estate. The owner of 
a life estate does not have fee simple title to the property nor the right 
to sell the entire property. In most situations, the owner of a life estate 
has the right to: 
(A) possess the property; 
(B) use the property; 
(C) get profits from the property; and 
(D) sell his or her life estate interest. 
(2) Remainder interest. A remainder interest, which is cre­
ated when a life estate is established, gives a person owning a remain­
der interest the right to ownership of the property upon the death of the 
owner of the life estate. A person owning a remainder interest in the 
property has the right to sell his or her remainder interest unless the 
person is prohibited from doing so by a legal restriction. 
(3) Exclusion for life estates and remainder interests. Life 
estates and remainder interests are not counted as resources if: 
(A) the property is the person’s home and can be 
excluded under §358.348 of this division (relating to Exclusion of a 
Home); 
(B) a contract restriction prevents the person from dis­
posing of the person’s interest; 
(C) the property is producing income and may be ex­
cluded under 20 CFR §§416.1220, 416.1222, and 416.1224; or 
(D) the property is placed for sale and the person is in 
an institutional setting. 
(4) Determination of value. If a person has a life estate or 
remainder interest that is not excludable under paragraph (3) of this 
section, HHSC determines the value of the resource according to the 
age of the owner of the life estate and the equity value of the property. 
The person has the right to rebut HHSC’s determination of the value 
of the resource. To do so, the person must present a statement from a 
knowledgeable source. 
(5) A purchase of a life estate before April 1, 2006, is not 
considered a transfer of assets, unless the purchase price of the life 
estate exceeds the fair market value (FMV) of the life estate. If the 
purchase price of the life estate exceeds the FMV of the life estate, the 
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transfer-of-assets provisions in Division 4 of this subchapter (relating 
to Transfer of Assets) apply. 
(6) A purchase of a life estate on or after April 1, 2006, 
is a transfer of assets, subject to the transfer-of-assets provisions in 
Division 4 of this subchapter, unless the person purchasing a life estate 
in another person’s home resides in the home and continues to reside 
in the home for at least one year after the date of purchase. 
§358.351. Mineral Rights. 
(a) The Texas Health and Human Services Commission counts 
the equity value of a person’s ownership of or interest in mineral rights 
as a resource, unless the mineral rights are: 
(1) connected with property excluded as a home; or 
(2) excluded as property essential to self-support under 20 
CFR §§416.1220, 416.1222, and 416.1224. 
(b) Ownership of mineral rights may or may not be associated 
with ownership of land. Surface rights are ownership interests in the 
exterior or upper boundary of land. Ownership of mineral rights does 
not automatically indicate ownership of surface rights. 
§358.352. Burial Spaces. 
The Texas Health and Human Services Commission follows 20 CFR 
§416.1231 regarding the definition, treatment, and exclusion of burial 
spaces, except that a burial space purchased by a person is: 
(1) excluded from countable resources if it is held for the 
person, the person’s spouse, or anyone of the person’s choosing; and 
(2) counted as a resource if the purchase was made for in­
vestment purposes. 
§358.353. Term and Burial Insurance. 
The Texas Health and Human Services Commission does not count 
term insurance or burial insurance as a resource, except as described in 
paragraphs (3) and (4) of this section. 
(1) Term insurance is a contract of temporary protection. 
The insured pays relatively small premiums for a limited number of 
years, and the company agrees to pay the face amount of the policy 
only if the insured dies within the time specified in the policy. It has 
no cash surrender value. 
(2) Burial insurance is a form of term insurance. By its 
terms, burial insurance can only be used to pay the burial expenses of 
the insured. 
(3) If a term insurance policy has been purchased by a life 
insurance company and premiums are used to purchase separate whole 
life coverage, the whole life coverage is subject to the provisions of 20 
CFR §416.1230. 
(4) If a term insurance policy is a participating life insur­
ance policy, any dividend accumulation at interest is a countable re­
source. 
§358.354. Automobiles. 
(a) The Texas Health and Human Services Commission 
(HHSC) follows 20 CFR §416.1218 regarding the definition, treat­
ment, and exclusion of automobiles. 
(b) In addition to the one automobile HHSC excludes regard­
less of value, HHSC excludes a second automobile, in accordance with 
20 CFR §416.1218(b)(1), if: 
(1) the automobile has been modified to accommodate a 
person with a disability, and there is a household member (other than 
the applicant or recipient) who has a disability and must use the auto­
mobile; or 
(2) the household is made up of more than one person and: 
(A) a household member (other than the applicant or 
recipient) requires an additional automobile for transportation to and 
from work; and 
(B) the applicant or recipient requires one automobile 
available for medical use at all times. 
§358.355. Qualified Long-Term Care Partnership Program Insur-
ance Policies. 
(a) This section describes the Long-Term Care Partnership 
Program under which a person’s resources are disregarded in the 
eligibility determination equal to the amount of benefits paid to or on 
behalf of a person by a Long-Term Care Partnership policy. 
(b) The Texas Health and Human Services Commission 
(HHSC) administers the Long-Term Care Partnership Program. 
(c) In this section, the following words and terms have the fol­
lowing meanings, unless the context clearly indicates otherwise: 
(1) "Long-Term Care Partnership Program" means the pro­
gram established under the Texas Human Resources Code, Chapter 32, 
Subchapter C. 
(2) "Qualified plan holder" means the beneficiary of a qual­
ified long-term care benefit plan that meets the requirements set forth 
in subsection (d) of this section. 
(3) "Resource disregard" means the total equity value of 
resources not exempt under rules governing Medicaid eligibility that 
are disregarded in determining eligibility for Medicaid. 
(4) "Resource protection" means the extension to a plan 
holder of an approved plan of a dollar-for-dollar resource disregard in 
determining Medicaid eligibility. 
(5) "Dollar-for-dollar resource disregard" means a resource 
disregard in which the amount of the disregard is equal to the sum of 
benefit payments made on behalf of the approved plan holder. 
(d) A Long-Term Care Partnership Program policy is one that 
meets all of the following requirements: 
(1) On the date the policy was issued, the state in which the 
insured resided had in place an approved Medicaid state plan amend­
ment under 42 U.S.C. §1396p(b). 
(2) The policy meets the requirements set forth by the 
Texas Department of Insurance under Title 28, Part 1, Chapter 3 of 
the Texas Administrative Code (relating to Life, Accident and Health 
Insurance and Annuities). 
(e) At application for long-term care services, the qualified 
plan holder receives a dollar-for-dollar disregard of his or her resources. 
(1) HHSC determines Medicaid eligibility in accordance 
with this chapter. 
(2) A person may apply for Medicaid before exhausting the 
benefits of a Long-Term Care Partnership Program policy. If a person 
applies for and is eligible to receive Medicaid before the Long-Term 
Care Partnership Program policy is exhausted, the Long-Term Care 
Partnership Program insurer must make payment for medical assistance 
to the maximum extent of its liability before Medicaid funds may be 
used to pay providers for covered services as established in this chap­
ter. 
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(3) If a person has applied for and been found eligible to 
receive Medicaid and subsequently receives additional resources, the 
person continues to be eligible for Medicaid if the total resources do not 
exceed the individual resource limit after applying the dollar-for-dollar 
resource disregard. 
(f) If the Long-Term Care Partnership Program is discontin­
ued, a person who purchased a Long-Term Care Partnership Program 
policy before the date the program is discontinued remains eligible to 
receive the dollar-for-dollar resource exclusion. 
§358.371. Treatment of Other Resources. 
The Texas Health and Human Services Commission follows the federal 
regulations indicated in the table in this section regarding the treatment 
of resources not otherwise described in this division: 
Figure: 1 TAC §358.371 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 3. INCOME 
1 TAC §§358.381 - 358.387, 358.391 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.381. General Treatment of Income. 
(a) The Texas Health and Human Services Commission 
(HHSC) follows §1612 of the Social Security Act (42 U.S.C. §1382a) 
and 20 CFR §§416.1101 - 416.1104 regarding the definition and 
general treatment of income for the purpose of determining financial 
eligibility and calculating a co-payment. 
(b) A lump sum payment is countable income in the month of 
receipt and is a resource thereafter. 
(c) A person in an institutional setting may retain a personal 
needs allowance (PNA) in an amount set by the HHSC executive com­
missioner in accordance with Chapter 32 of the Texas Human Re­
sources Code. 
(1) The PNA is not applied toward the cost of medical as­
sistance furnished in an institutional setting. 
(2) For a person receiving the reduced SSI benefit rate, 
HHSC issues a supplement to give the person a PNA at the minimum 
level set by the HHSC executive commissioner. 
(d) An action by a fiduciary agent is the same as an action by 
the person for whom the fiduciary agent acts. 
(1) Monies received by a fiduciary agent for another person 
are not income to the fiduciary agent. If the fiduciary agent is autho­
rized to keep part of the money as compensation for services rendered, 
the compensation for services rendered is unearned income to the fidu­
ciary agent. 
(2) Monies received by a fiduciary agent for another person 
are charged as income to the person when the monies are received by 
the fiduciary agent. 
§358.382. Variable Monthly Income. 
The Texas Health and Human Services Commission averages monthly 
countable income that is predictable but varies in amount from month 
to month. 
§358.383. Deeming of Income. 
The Texas Health and Human Services Commission follows 20 CFR 
§§416.1160 - 416.1166 regarding the definition and treatment of 
deemed income for a person in a noninstitutional setting. 
§358.384. Temporary Absence. 
The Texas Health and Human Services Commission follows 20 CFR 
§416.1149 and §416.1167 regarding the definition and treatment of a 
temporary absence from a person’s living arrangement for deeming 
purposes for a person in a noninstitutional setting. 
§358.385. Cafeteria Plan Benefits. 
The Texas Health and Human Services Commission exempts cafeteria 
plan benefits as defined in and based on §125 of the Internal Revenue 
Code (IRC), except that: 
(1) cash received under a cafeteria plan in lieu of benefits 
is not exempt, but is counted as earned income; and 
(2) payroll deductions used to purchase cafeteria plan ben­
efits in addition to or instead of those purchased under a salary reduc­
tion agreement are not exempt, but are part of the employee’s wages 
and are counted as earned income. 
§358.386. Reduction of Pension and Benefit Checks for Recoupment 
of Overpayments. 
If a person’s pension or benefit checks are reduced because of recovery 
of overpayments, the following apply: 
(1) All overpayments except Retirement, Survivors, and 
Disability Insurance (RSDI). 
(A) If a person was receiving Supplemental Security In­
come (SSI) or assistance under a Medicaid-funded program for the el­
derly and people with disabilities (MEPD) at the time of overpayment, 
the Texas Health and Human Services Commission (HHSC) disregards 
as income the amount being recovered. HHSC counts the net amount 
of the benefit (for example, the gross benefit minus the amount being 
recouped) for the purpose of determining eligibility and calculating a 
co-payment. 
(B) If a person was not receiving SSI or assistance un­
der MEPD at the time of overpayment, HHSC counts the recovered 
amount as income. HHSC counts the gross amount of the benefit for 
the purpose of determining eligibility and calculating a co-payment. 
(2) RSDI overpayments. 
(A) If a person receives an overpayment of Social Se­
curity (RSDI or Title II) benefits, recoupment is not voluntary. HHSC 
counts the net amount of the RSDI benefit (for example, the gross RSDI 
minus the amount being recouped) for the purpose of determining eli­
gibility and calculating a co-payment. 
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(B) If a person receives an overpayment of SSI bene­
fits and the person is still eligible for SSI, the recoupment is voluntary. 
HHSC determines if the person signed a voluntary agreement for re­
coupment. If there is a signed agreement, HHSC counts the gross RSDI 
for the purpose of determining eligibility and calculating a co-payment. 
If there is no signed agreement, there should be no recoupment from 
RSDI benefits. 
(C) If a person receives an overpayment of SSI benefits 
and the person is no longer eligible for SSI, recoupment of any RSDI 
or Title II benefits is not voluntary. HHSC counts the net amount of 
the RSDI benefit (that is, the gross RSDI minus the amount being re­
couped) for eligibility and applied income purposes. 
§358.387. Income Exclusions. 
(a) The Texas Health and Human Services Commission 
(HHSC) follows 20 CFR §416.1112 and §416.1124 regarding income 
exclusions, except when testing income eligibility under the special 
income limit HHSC does not allow the exclusions: 
(1) in 20 CFR §416.1112(c)(4), (5), and (7); or 
(2) in 20 CFR §416.1124(c)(12), unless: 
(A) the person meets the criteria under §1929(b)(2)(B) 
of the Social Security Act (42 U.S.C. §1396t(b)(2)(B)); and 
(B) the Centers for Medicare and Medicaid Services has 
authorized HHSC to allow the exclusion. 
(b) HHSC also excludes income described in the appendix to 
Subpart K in 20 CFR Part 416. 
§358.391. Treatment of Other Income. 
The Texas Health and Human Services Commission follows the federal 
regulations indicated in the table in this section regarding the treatment 
of income not otherwise described in this division: 
Figure: 1 TAC §358.391 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 4. TRANSFER OF ASSESTS 
1 TAC §358.401, §358.402 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.401. Transfer of Assets on or after February 8, 2006. 
(a) This section applies to a person in an institutional setting 
whose date of application or program transfer request date is on or after 
October 1, 2006, and who takes an action defined by this section to be 
a transfer of assets on or after February 8, 2006. 
(b) The Texas Health and Human Services Commission 
(HHSC) uses the definitions under the provisions of §1917(e) of the 
Social Security Act (42 U.S.C. §1396p(h)). 
(1) Assets include all income and resources of a person and 
of the person’s spouse, including any income or resources that the per­
son or the person’s spouse is entitled to but does not receive because 
of action: 
(A) by the person or the person’s spouse; 
(B) by an individual, including a court or administrative 
body, with legal authority to act in place of or on behalf of the person 
or the person’s spouse; or 
(C) by any individual, including any court or adminis­
trative body, acting at the direction or upon the request of the person or 
the person’s spouse. 
(2) The term "income" has the meaning given such term in 
§1612 of the Social Security Act (42 U.S.C. §1382a). 
(3) The term "resources" has the meaning given such term 
in §1613 of the Social Security Act (42 U.S.C. §1382b), without regard 
(in the case of a person in an institutional setting) to the exclusion of 
the home. 
(c) In this section, "person" includes the applicant or recipient 
as well as: 
(1) the person’s spouse; 
(2) an individual, including a court or administrative body, 
with legal authority to act in place of or on behalf of the person or 
person’s spouse; and 
(3) any individual, including a court or administrative 
body, acting at the direction or upon the request of the person or the 
person’s spouse. 
(d) HHSC applies the penalty for transfers of assets under 
the provisions of §1917(c)(1) of the Social Security Act (42 U.S.C. 
§1396p(c)(1)). The provisions of §358.402 of this division (relating 
to Transfer of Assets before February 8, 2006) continue in effect for 
transfers on or after February 8, 2006, except to the extent that they 
are inconsistent with this section. 
(1) This paragraph establishes HHSC’s treatment of trans­
fers made on or after February 8, 2006, the date of enactment of the 
Deficit Reduction Act of 2005. 
(A) Disposing of assets. If a person in an institutional 
setting or the spouse of such a person disposes of assets for less than fair 
market value on or after the look-back date specified in subparagraph 
(B) of this paragraph, the person is ineligible for medical assistance 
for services described in subparagraph (C) of this paragraph during 
the period beginning on the date specified in subparagraph (D) of this 
paragraph and equal to the number of months specified in subparagraph 
(E) of this paragraph. 
(B) Look-back period. 
(i) The look-back date specified in this subparagraph 
is a date that is 36 months (or, in the case of payments involving a 
trust or portions of a trust that are treated as assets disposed of by the 
person pursuant to §358.402(e)(2) of this division or in the case of any 
other disposal of assets made on or after February 8, 2006, the date of 
enactment of the Deficit Reduction Act of 2005, 60 months) before the 
date specified in clause (ii) of this subparagraph. 
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(ii) The date specified in this clause, with respect to: 
(I) a person in an institutional setting, except a 
person receiving services under a §1915(c) waiver program, is the first 
date as of which the person both is in an institutional setting and has 
applied for medical assistance under the Texas State Plan for Medical 
Assistance; or 
(II) a person receiving services under a §1915(c) 
waiver program, is the date on which the person applies for medical 
assistance under the Texas State Plan for Medical Assistance or, if later, 
the date on which the person disposes of assets for less than fair market 
value. 
(C) Ineligible for medical assistance for services. A 
person in an institutional setting who disposes of assets as described 
in subparagraph (A) of this paragraph is ineligible for the following 
services: 
(i) nursing facility services; 
(ii) a level of care in any institution equivalent to that 
of nursing facility services; and 
(iii) Section 1915(c) waiver program services. 
(D) Beginning date of penalty. 
(i) In the case of a transfer of asset made before Feb­
ruary 8, 2006, the date of enactment of the Deficit Reduction Act of 
2005, the beginning date of penalty, specified in this subparagraph, is 
the first day of the first month during or after which assets have been 
transferred for less than fair market value and which does not occur in 
any other periods of ineligibility under this subsection. 
(ii) In the case of a transfer of asset made on or after 
February 8, 2006, the date of enactment of the Deficit Reduction Act 
of 2005, the beginning date of penalty, specified in this subparagraph, 
is the first day of a month during or after which assets have been trans­
ferred for less than fair market value, or the date on which the person is 
eligible for medical assistance under the Texas State Plan for Medical 
Assistance and would otherwise be receiving institutional level of care 
described in subparagraph (C) of this paragraph based on an approved 
application for such care but for the application of the penalty period, 
whichever is later, and which does not occur during any other period 
of ineligibility under this subsection. 
(E) Length of ineligibility period. 
(i) With respect to a person in an institutional set­
ting, except a person receiving services under a §1915(c) waiver pro­
gram, the number of months of ineligibility under this subparagraph 
for such person is equal to the total, cumulative uncompensated value 
of all assets transferred by the person (or person’s spouse) on or after 
the look-back date specified in subparagraph (B)(i) of this paragraph, 
divided by the average monthly cost to a private patient of nursing fa­
cility services in the state at the time of application. 
(ii) With respect to a person receiving services under 
a §1915(c) waiver program, the number of months of ineligibility under 
this subparagraph for such person must not be greater than a number 
equal to the total, cumulative uncompensated value of all assets trans­
ferred by the person (or person’s spouse) on or after the look-back date 
specified in subparagraph (B)(i) of this paragraph, divided by the aver­
age monthly cost to a private patient of nursing facility services in the 
state at the time of application. 
(iii) The number of months of ineligibility otherwise 
determined under clause (i) of this subparagraph with respect to the 
disposal of an asset shall be reduced: 
(I) in the case of periods of ineligibility deter­
mined under clause (i) of this subparagraph, by the number of months 
of ineligibility applicable to the person under clause (ii) of this sub­
paragraph has a result of such disposal; and 
(II) in the case of periods of ineligibility deter­
mined under clause (ii) of this subparagraph, by the number of months 
of ineligibility applicable to the person under clause (i) of this subpara­
graph as a result of such disposal. 
(iv) HHSC does not round down, or otherwise dis­
regard any fractional period of ineligibility determined under clause (i) 
or (ii) of this subparagraph with respect to the disposal of assets. 
(F) Annuity. The purchase of an annuity made on or 
after February 8, 2006, the date of enactment of the Deficit Reduction 
Act of 2005, is treated as the disposal of an asset for less than fair market 
value unless: 
(i) the State is named as the remainder beneficiary 
in the first position for at least the total amount of medical assistance 
paid on behalf of the annuitant under this title; or 
(ii) the State is named as such a beneficiary in the 
second position after the community spouse or minor or disabled child 
and is named in the first position if such spouse or a representative 
of such child disposes of any such remainder for less than fair market 
value. 
(G) Annuity exceptions. With respect to a transfer of 
assets, the term "assets" includes an annuity purchased on or after Feb­
ruary 8, 2006, the date of enactment of the Deficit Reduction Act of 
2005, by or on behalf of an annuitant who has applied for medical as­
sistance with respect to services in an institutional setting unless: 
(i) the annuity is: 
(I) an annuity described in subsection (b) or (q) 
of section 408 of the Internal Revenue Code of 1986; or 
(II)	 purchased with proceeds from: 
(-a-) an account or trust described in subsec­
tion (a), (c), or (p) of section 408 of such Code; 
(-b-) a simplified employee pension (within 
the meaning of section 408(k) of such Code); or 
(-c-) a Roth IRA described in section 408A of 
such Code; or 
(ii) the annuity: 
(I) is irrevocable and nonassignable; 
(II) is actuarially sound (as determined in accor­
dance with actuarial publications of the Office of the Chief Actuary of 
the United States Department of Health and Human Services); and 
(III) provides for payments in equal amounts 
during the term of the annuity, with no deferral and no balloon pay­
ments made. 
(H) Promissory note, loan, or mortgage. In the case of 
a promissory note, loan, or mortgage that does not satisfy the require­
ments of clauses (i) through (iii) of this subparagraph, the value of such 
note, loan, or mortgage is the outstanding balance due as of the date of 
the person’s application for medical assistance for services described 
in subparagraph (C) of this paragraph and this amount would be used 
to determine the length of ineligibility. For purposes of this paragraph 
with respect to a transfer of assets, the term "assets" includes funds 
used to purchase, on or after April 1, 2006, a promissory note, loan, or 
mortgage unless such note, loan, or mortgage: 
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(i) has a repayment term that is actuarially sound (as 
determined in accordance with actuarial publications of the Office of 
the Chief Actuary of the Social Security Administration); 
(ii) provides for payments to be made in equal 
amounts during the term of the loan, with no deferral and no balloon 
payments made; and 
(iii) prohibits the cancellation of the balance upon 
the death of the lender. 
(I) Life estate. For purposes of this paragraph with re­
spect to a transfer of assets, the term "assets" includes the purchase of a 
life estate interest in another individual’s home made on or after April 
1, 2006, unless the purchaser resides in the home for a period of at least 
one year after the date of the purchase. 
(2) HHSC allows exceptions to transfers of assets under 
the provisions of §1917(c)(2) of the Social Security Act (42 U.S.C. 
§1396p(c)(2), if: 
(A) the assets transferred were a home, and title to the 
home was transferred to: 
(i) the spouse of such person; 
(ii) a child of such person who: 
(I) is under 21 years of age; or 
(II) is blind or disabled as defined in §1614 of the 
Social Security Act (42 U.S.C. §1382c); 
(iii) a sibling of such person who has an equity in­
terest in such home and who was residing in such person’s home for at 
least one year immediately before the date the person transferred to an 
institutional setting; or 
(iv) a son or daughter of such person (other than a 
child described in clause (ii) of this subparagraph) who was residing in 
such person’s home for a period of at least two years immediately be­
fore the date the person transferred to an institutional setting and who, 
as determined by the State, provided care to such person which permit­
ted such person to reside at home rather than in such an institution or 
facility; 
(B) the assets: 
(i) were transferred to the person’s spouse or to an­
other for the sole benefit of the person’s spouse; 
(ii) were transferred from the person’s spouse to an­
other for the sole benefit of the person’s spouse; 
(iii) were transferred to a trust (including a trust de­
scribed in §358.452(e)(2) of this division) established solely for the 
benefit of the person’s child described in subparagraph (A)(ii)(II) of 
this paragraph; or 
(iv) were transferred to a trust (including a trust de­
scribed in §358.452(e)(2) of this division) established solely for the 
benefit of a person under 65 years of age who is disabled as defined in 
§1614(a)(3) of the Social Security Act (42 U.S.C. §1382c(a)(3)); 
(C) a satisfactory showing is made to the State that: 
(i) the person intended to dispose of the assets either 
at fair market value, or for other valuable consideration; 
(ii) the assets were transferred exclusively for a pur­
pose other than to qualify for medical assistance; or 
(iii) all assets transferred for less than fair market 
value have been returned to the person; or 
(D) HHSC: 
(i) determines that the denial of eligibility would 
work an undue hardship when application of the transfer of assets 
provision would deprive the person: 
(I) of medical care such that the person’s health 
or life would be endangered; or 
(II) of food, clothing, shelter, or other necessities 
of life; and 
(ii) provides for: 
(I) notice to recipients that an undue hardship ex­
ception exists; 
(II) a timely process for determining whether an 
undue hardship waiver will be granted; and 
(III) a process under which an adverse determi­
nation can be appealed. 
(3) Under paragraph (2)(D) of this subsection, a facility in 
which the person in an institutional setting is residing may file an undue 
hardship waiver application on behalf of the person with the consent of 
the person or the person’s authorized representative. 
(4) For purposes of this subsection effective on or after 
February 8, 2006, the date of enactment of the Deficit Reduction Act 
of 2005, in the case of an asset held by a person in common with an­
other individual or individuals in a joint tenancy, tenancy in common, 
or similar arrangement, the asset (or the affected portion of such as­
set) is considered to be transferred by such person when any action is 
taken, either by such person or by any other individual, that reduces or 
eliminates such person’s ownership or control of such asset. 
(5) HHSC does not provide for any period of ineligibility 
for a person due to transfer of resources for less than fair market value 
except in accordance with this subsection. In the case of a transfer 
by the spouse of a person which results in a period of ineligibility for 
medical assistance for such person, HHSC apportions such period of 
ineligibility (or any portion of such period) among the person and the 
person’s spouse if the spouse otherwise becomes eligible for medical 
assistance. 
(6) In this subsection, the term "resources" has the mean­
ing given such term in §1613 of the Social Security Act (42 U.S.C. 
§1382b), without regard (in the case of a person in an institutional set­
ting) to the exclusion of the home. 
(e) Impact on spousal protected resource amount. In spousal 
situations, if assets are transferred to a third party before institution­
alization or by the community spouse, HHSC does not include the un­
compensated amount of the transfer in calculating the spousal protected 
resource amount or countable resources upon application for Medicaid. 
(f) Transfer of income. 
(1) A person may incur a transfer penalty by transferring 
income. Transfers of income include: 
(A) waiving the right to receive an inheritance even in 
the month of receipt; 
(B) giving away a lump sum payment even in the month 
of receipt; or 
(C) irrevocably waiving all or part of federal, state, or 
private pensions or annuities. 
(2) The date of transfer is the date of the actual change in 
income. Interspousal transfers of income are permitted (for example, 
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obtaining a court order to have community property pension income 
paid to a community spouse). 
(3) Because revocable waivers of pension benefits can be 
revoked and the benefits reinstated, no uncompensated value is devel­
oped, and no transfer-of-assets penalty is incurred. Such waivers are 
subject to the utilization-of-benefits policy, and the person must apply 
for reinstatement of the full pension amount or the person is ineligible 
for all Medicaid benefits. 
(g) Disclosure and treatment of annuities. HHSC, under the 
provisions of §1902(a)(18) of the Social Security Act (42 U.S.C. 
§1396a(18)), requires the following as a condition for the provision 
of medical assistance for services described in subsection (d)(1)(C) of 
this section: 
(1) An application for assistance (including any recertifi ­
cation of eligibility for such assistance) must disclose a description of 
any interest the person or community spouse has in an annuity (or sim­
ilar financial instrument as directed by the United States Department 
of Health and Human Services), regardless of whether the annuity is 
irrevocable or is treated as an asset. Such application or recertification 
form must include a statement that under paragraph (2) of this subsec­
tion the State becomes a remainder beneficiary under such an annuity 
or similar financial instrument by virtue of the provision of such med­
ical assistance. 
(2) In the case of disclosure concerning an annuity under 
subsection (d)(1)(F) of this section, HHSC notifies the issuer of the 
annuity of the right of the State under such subsection as a preferred 
remainder beneficiary in the annuity for medical assistance furnished to 
the person. Nothing in this paragraph shall be construed as preventing 
such an issuer from notifying persons with any other remainder interest 
of the State’s remainder interest under such subsection. 
(3) HHSC establishes categories of transactions that may 
be treated as a transfer of asset for less than fair market value as the 
United States Department of Health and Human Services provides 
guidance. 
(4) Nothing in this subsection shall be construed as pre­
venting HHSC from denying eligibility for medical assistance for a 
person based on the income or resources derived from an annuity de­
scribed in paragraph (1) of this subsection. 
§358.402. Transfer of Assets before February 8, 2006. 
(a) Introduction. 
(1) The Omnibus Budget Reconciliation Act of 1993 
(OBRA 1993) (P.L. 103-66) revised policy for transfers of assets that 
occur on or after August 11, 1993, when an uncompensated value 
remains. 
(2) The penalty for transfers of assets affects payments for 
institutional facility services (nursing facility (NF) care, intermediate 
care facility for persons with mental retardation or related conditions 
(ICF/MR) provider services, care in state mental retardation facilities, 
and care in institutions for mental diseases (IMD)) and eligibility for 
§1915(c) waiver program services. Both the recipient and the service 
provider are notified of the penalty period. 
(3) Except for residents of state mental retardation facili­
ties, persons in an institutional setting remain eligible for all other Med­
icaid benefits and continue to receive monthly identification forms for 
the length of the penalty period. For residents of state mental retar­
dation facilities, Medicaid eligibility is denied for any penalty period 
resulting from an uncompensated transfer of assets. This is because 
the only Medicaid benefit a resident of a state mental retardation facil­
ity receives is provider payments. 
(4) If the Medicaid eligibility of a person receiving services 
under a §1915(c) waiver program requires receipt of waiver services, 
then the person is ineligible for all Medicaid benefits for the length 
of the penalty period. Denial of §1915(c) waiver program services 
based on an uncompensated transfer of assets does not disqualify the 
person for pure Qualified Medicare Beneficiary (QMB) or Specified 
Low-Income Medicare Beneficiary (SLMB) benefits, as described in 
Chapter 359 of this title (relating to Medicare Savings Program). 
(5) A person in a noninstitutional setting who is eligible for 
Medicaid may transfer assets without penalty, provided the person does 
not become institutionalized or apply for §1915(c) waiver program ser­
vices. A transfer of assets does not affect eligibility for QMB or SLMB 
benefits. 
(6) In spousal situations, if assets are transferred to a third 
party before institutionalization or by the community spouse, the Texas 
Health and Human Services Commission (HHSC) does not include 
the uncompensated amount of the transfer in calculating the spousal 
protected resource amount or countable resources upon application for 
Medicaid. 
(b) Definitions. The following words and terms, when used 
in this section, have the following meanings unless the context clearly 
indicates otherwise. 
(1) Person--"Person" includes the applicant or recipient, as 
well as: 
(A) the person’s spouse; 
(B) an individual, including a court or administrative 
body, with legal authority to act in place of or on behalf of the person 
or person’s spouse; and 
(C) any individual, including a court or administrative 
body, acting at the direction or upon the request of the person or the 
person’s spouse. 
(2) Assets-­
(A) Assets include all income and resources of a person 
and of the person’s spouse, including any income or resources that the 
person or the person’s spouse is entitled to but does not receive because 
of action: 
(i) by the person or the person’s spouse; 
(ii) by an individual, including a court or adminis­
trative body, with legal authority to act in place of or on behalf of the 
person or the person’s spouse; or 
(iii) by any individual, including a court or adminis­
trative body, acting at the direction or upon the request of the person or 
the person’s spouse. 
(B) Actions that would cause income or resources not 
to be received include: 
(i) irrevocably waiving pension income; 
(ii) waiving the right to receive an inheritance; 
(iii) not accepting or accessing injury settlements; 
and 
(iv) a defendant diverting tort settlements into a trust 
or similar device to be held for the benefit of the plaintiff. 
(c) Transfer of income. 
(1) A person may incur a transfer penalty by transferring 
income on or after August 11, 1993. Transfers of income include: 
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(A) waiving the right to receive an inheritance even in 
the month of receipt; 
(B) giving away a lump sum payment even in the month 
of receipt; or 
(C) irrevocably waiving all or part of federal, state, or 
private pensions or annuities. 
(2) The date of transfer is the date of the actual change in 
income, if on or after August 11, 1993. Interspousal transfers of income 
are permitted (for example, obtaining a court order to have community 
property pension income paid to a community spouse). 
(3) Because revocable waivers of pension benefits can be 
revoked and the benefits reinstated, no uncompensated value is devel­
oped, and no transfer-of-assets penalty is incurred. Such waivers are 
subject to the utilization-of-benefits policy, and the person must apply 
for reinstatement of the full pension amount or the person is ineligible 
for all Medicaid benefits. 
(d) Exceptions to transfers of assets. 
(1) Transfer of the person’s home does not result in a 
penalty when the title is transferred to the person’s: 
(A) spouse, who lives in the home (the transfer penalty 
applies when the community spouse transfers the home without full 
compensation); 
(B) minor or disabled child (a disabled child must meet 
Social Security Administration disability criteria; there is no age limit 
for a disabled child for transfer of assets purposes); 
(C) sibling who has equity interest in the home and has 
lived there for at least one year before the person transferred to an in­
stitutional setting; or 
(D) son or daughter (other than a disabled or minor 
child) who lived in the home for at least two years before the person 
transferred to an institutional setting and provided care that prevented 
institutionalization. To substantiate this claim, there must be a written 
statement from the person’s attending physician or a professional 
social worker familiar with the case documenting the care provided 
by the son or daughter. 
(2) Assets, including the person’s home, may be transferred 
without resulting in a penalty when: 
(A) transferred to the person’s spouse or to another for 
the sole benefit of that spouse, or from the person’s spouse to another 
for the sole benefit of that spouse; 
(B) transferred to the person’s child or to a trust, includ­
ing an exception trust described in §1917(d)(4) of the Social Security 
Act (42 U.S.C. §1396p(d)(4)), established solely for the benefit of the 
person’s child. The child must meet Social Security Administration 
disability criteria. There is no age limit for a disabled child for transfer 
of assets purposes; 
(C) transferred to a trust, including an exception trust 
as specified in §1917(d)(4) of the Social Security Act (42 U.S.C. 
§1396p(d)(4)), established for the sole benefit of a person under 65 
years of age who meets Social Security Administration disability 
criteria; 
(D) satisfactory evidence exists that the person intended 
to dispose of the resource at fair market value; 
(E) satisfactory evidence exists that the transfer was ex­
clusively for some purpose other than to qualify for Medicaid; 
(F) imposition of a penalty would cause undue hard­
ship; 
(G) a person changes a joint bank account to establish 
separate accounts to reflect correct ownership of and access to funds; 
or 
(H) a person purchases an irrevocable funeral arrange­
ment or assigns ownership of an irrevocable funeral arrangement to a 
third party. 
(3) In determining whether an asset was transferred for the 
sole benefit of a spouse, child, or person with a disability, there must be 
a written instrument of transfer, such as a trust document, which legally 
binds the parties to a specified course of action and which clearly sets 
out the conditions under which the transfer was made, as well as who 
can benefit from the transfer. The instrument or document must provide 
for the spending of the funds involved for the benefit of the person on 
a basis that is actuarially sound based on the life expectancy of the per­
son involved. When the instrument or document does not so provide, 
there can be no exemption from the penalty. Exception trusts created 
under §1917(d)(4) of the Social Security Act (42 U.S.C. §1396p(d)(4)) 
are exempt from the actuarially sound distribution provisions of this 
section. 
(4) The situations in paragraphs (1) - (3) of this subsection 
are the only situations in which an uncompensated transfer does not 
result in a penalty for care in an institutional setting. Under the transfer 
provisions of OBRA 1993, the home is not an excluded resource for 
a person in an institutional setting. Therefore, if the home of a person 
in an institutional setting is transferred, unless the transfer meets one 
of the criteria in paragraphs (1) - (3) of this subsection, it could affect 
payment for the person’s care in an institutional setting. 
(e) Look-back period. 
(1) Penalties may be assessed for transfers occurring on or 
after the look-back date. Penalties cannot be assessed for time frames 
prior to the look-back period. 
(2) The law prescribes a 36-month look-back period for 
most uncompensated transfers. However, there is a 60-month look-
back period for certain transfers involving trusts. The look-back peri­
ods for trusts and distributions from trusts are defined in subparagraphs 
(A) and (B) of this paragraph. 
(A) Revocable trusts. 
(i) Payments from a revocable trust to or for the ben­
efit of someone other than an applicant or recipient have a 60-month 
look-back period. 
(ii) Making a revocable trust irrevocable with pay­
ments from corpus/income foreclosed to the applicant or recipient is a 
transfer of assets and has a 60-month look-back period. 
(B) Irrevocable trusts. 
(i) Payments from an irrevocable trust (where 
trustee distributions are not foreclosed to the applicant or recipient) 
which are made to (or for the benefit of) someone other than the 
applicant or recipient have a 36-month look-back period. 
(ii) Creating an irrevocable trust where trustee pay­
ments are foreclosed to the applicant or recipient is a transfer of assets 
with a 60-month look-back period. 
(iii) Creating an irrevocable trust where the trustee 
initially has discretion to make payments to the applicant or recipient 
(or for the applicant’s or recipient’s benefit), but where payments are 
foreclosed to the applicant or recipient at a later date is a transfer of as­
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sets as of the date payments are foreclosed to the applicant or recipient. 
The look-back period is 60 months. 
(3) The look-back period is 36 months (or 60 months) from 
the later of the date of: 
(A) institutionalization; or 
(B) Medicaid application. 
(4) When a person is already a Medicaid recipient before 
entering an NF, ICF/MR, state mental retardation facility, or IMD, the 
look-back period begins with institutional entry. 
(5) When a person applies and is certified for Medicaid 
more than once because of multiple institutional stays or periods of 
ineligibility, the look-back date is based on the later of the earliest ap­
plication for Medicaid or the initial entry into the facility. 
(6) When a person applies for a §1915(c) waiver program, 
the look-back period is 36 months or 60 months from the later of the 
date: 
(A) of application for waiver services (completed, 
signed application form is received in HHSC office); or 
(B) after application that the person transfers assets. 
(7) When a person applies for services in an institutional 
setting but is not certified and then reapplies, a new look-back period 
is based on the latest application. 
(8) When a person applies and is certified for a §1915(c) 
waiver program, subsequently is denied, and reapplies for waiver ser­
vices, the initial look-back period is still in effect. 
(9) When a look-back period is established, the person is 
certified, and then moves from a Medicaid-certified long-term care fa­
cility to a §1915(c) waiver program or vice versa, the initial look-back 
period is still in effect. This is true even when there is a gap in eligi­
bility periods. 
(10) Any additional transfers of assets that occur after the 
person is certified for Medicaid may be assessed a penalty. 
(f) Calculation of penalty period. 
(1) There is no limit to the penalty period under OBRA 
1993. The penalty period is determined by dividing the uncompensated 
value of all assets transferred by the average monthly cost of nursing 
facility care for a private-pay patient. 
(2) The penalty period calculation applies to the transfer of 
both income and resources. 
(3) The same penalty period calculation is used for a person 
who applies for a §1915(c) waiver program. Penalty periods continue 
to run if a person moves from a Medicaid-certified long-term care fa­
cility to a §1915(c) waiver program or vice versa. 
(4) The penalty period begins the month of transfer. How­
ever, a new penalty period cannot be imposed while a previous penalty 
period is still in effect. Therefore, the penalty periods assessed under 
OBRA 1993 rules for multiple transfers that overlap run separately but 
consecutively. 
(5) If a penalty period ends and a subsequent transfer oc­
curs, a new penalty period is established effective the month of the 
subsequent transfer. This means there may be a gap between penalty 
periods. 
(6) When multiple transfers occur during the look-back pe­
riod in such a way that the penalty periods for each overlap, the transfers 
are treated as a single event. The uncompensated values are lumped to­
gether and divided by the average monthly rate for a private-pay patient 
in a nursing facility. If multiple transfers occur in such a way that the 
penalty periods do not overlap, then the transfers are treated as separate 
events and the penalty periods are calculated separately. 
(g) Apportioning penalty periods between spouses. 
(1) When a person’s spouse transfers an asset that results in 
a penalty for the person, the penalty period must, in certain instances, 
be apportioned between the spouses. Both spouses must be eligible 
for Medicaid in an institutional setting during the same time period for 
apportionment to occur. Apportionment occurs when: 
(A) the spouse: 
(i) is institutionalized and is Medicaid eligible; or 
(ii) would be eligible for a §1915(c) waiver pro­
gram; and 
(B) some portion of the penalty against the person re­
mains at the time the conditions in this paragraph are met. 
(2) When one spouse is no longer subject to a penalty (for 
example, the spouse is no longer in an institutional setting, or the spouse 
dies), the remaining penalty period applicable to both spouses must be 
served by the remaining spouse. 
(h) Return of transferred asset. 
(1) For transfers occurring on or after August 11, 1993, if 
the transferred asset is subsequently returned to the person, the trans­
fer is nullified and the penalty period is erased retroactive to the month 
of transfer. The asset is treated as though never transferred, and is ex­
cluded or counted, as appropriate, in determining the person’s eligibil­
ity for those months in which the asset was in someone else’s posses­
sion. In spousal cases, if the person or the person’s spouse transferred 
an asset before the person entered the nursing facility and the asset is re­
turned after institutionalization, the spousal protected resource amount 
must also be recalculated. 
(2) For a penalty period to be nullified, all of the asset in 
question or its fair market value must be returned to the person. When 
only part of an asset or its equivalent value is returned, the penalty 
period can be reduced but not eliminated. For example, if only half the 
value of the asset is returned, the penalty period can be reduced by one-
half. Payment on the principal of a note is the return of a transferred 
asset and reduces the penalty accordingly. 
(i) Spouse-to-spouse transfers under spousal impoverishment 
provisions. 
(1) There are no restrictions on interspousal transfers oc­
curring from the date of institutionalization to the date of application; 
the reason is that at application and throughout the initial eligibility 
period (12 full months following the medical effective date), the com­
bined countable resources of the couple are considered in determining 
eligibility. For the same reason, interspousal transfers are also permit­
ted before institutionalization. A penalty can result when the commu­
nity spouse transfers assets to a third party, not for the sole benefit of 
either spouse. 
(2) To remain eligible at the end of the initial eligibility 
period, the person in an institutional setting must reduce resources to 
which the person has access at least to the resource limit. If the person 
chooses, the person may, during the initial eligibility period, transfer 
resources from his or her name to the community spouse’s name with 
no penalty applied to the transfer. The transfer-of-assets policy ap­
plies only to transfer of assets for less than fair market value to some­
one other than the community spouse if not for the sole benefit of that 
spouse. 
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(3) Transfer penalties apply when the community spouse 
transfers his or her separate property before institutionalization, or after 
institutionalization but before certification. Transfer penalties apply 
when the community spouse transfers community property both before 
and after institutionalization, if not for the sole benefit of the spouse. 
(j) Compensation. Compensation, in the form of funds, real 
property, or services, must actually have been provided to a person. 
Future compensation does not satisfy the compensation requirement 
except for annuities which are actuarially sound. Compensation, how­
ever, may be in the form of payment or assumption of a legal debt owed 
by the individual making the transfer. Compensation is not allowed for 
services that would be normally provided by a family member (such as 
house painting or repairs, mowing lawns, grocery shopping, cleaning, 
laundry, preparing meals, transportation to medical care). The person 
must provide valid receipts for financial expenditures or written state­
ments from the individuals who were paid to provide the services. If the 
person receives additional cash compensation that was not a part of the 
transfer agreement from the party who received the transferred asset, 
the uncompensated value of the transferred asset must be reduced by 
the amount of the additional compensation and as of the date the com­
pensation is received. Cash compensation includes direct payments to 
a third party to meet the person’s food, shelter, or medical expenses, 
including nursing facility bills, incurred after the date of the transfer. 
Compensation for a transferred asset must be provided according to 
terms of an agreement established on or before the date of transfer. 
This agreement must have been established exclusively for purposes 
other than obtaining or retaining eligibility for Medicaid services. 
(k) Participation in transfers. Any action by a person’s co­
owner(s) to eliminate the person’s ownership interest or control of a 
joint asset, with or without the person’s consent, is a transfer of assets. 
Placing another person’s name on an account or other asset that results 
in limiting the person’s control of an asset (right to dispose) is a transfer 
of assets. 
(l) Rebuttal procedures. 
(1) Notification of opportunity for rebuttal. If any amount 
of uncompensated value exists, HHSC advises the person or authorized 
representative of the amount of uncompensated value and the length of 
the penalty period. The penalty period applies unless the person pro­
vides convincing evidence that the disposal was solely for some pur­
pose other than to obtain Medicaid services. If, within the periods spec­
ified in this paragraph, the person or authorized representative makes 
no effort to rebut the presumption that the transfer was solely to obtain 
Medicaid services, HHSC assumes that the presumption is valid. The 
rebuttal period is five working days after oral notification (by HHSC to 
the person) and seven working days after written notification. 
(2) Rebuttal of the presumption. Transfer-of-assets statutes 
presume that all transfers for less than fair market value are to obtain 
Medicaid services. The person or authorized representative is respon­
sible for providing convincing evidence that the transaction in question 
was exclusively for some other purpose. To rebut the presumption, the 
person or authorized representative must provide a written statement 
and any relevant documentation to substantiate his or her statement. 
The statement, oral or written, must include at least the following: 
(A) purpose for transferring the asset; 
(B) attempts to dispose of the asset at fair market value; 
(C) reason for accepting less than fair market value for 
the asset; 
(D) means of or plan for self-support after the transfer; 
and 
(E) relationship to the person to whom the asset was 
transferred. 
(m) Undue hardship. 
(1) A person may claim undue hardship when imposition 
of a transfer penalty would result in discharge to the community and/or 
inability to obtain necessary medical services so that the person’s life is 
endangered. Undue hardship also exists when imposition of a transfer 
penalty would deprive the person of food, clothing, shelter, or other 
necessities of life. Undue hardship relates to hardship to the person, 
not the relatives or responsible parties of the person. Undue hardship 
does not exist when imposition of the transfer penalty merely causes 
the person inconvenience or when imposition might restrict his lifestyle 
but would not put him at risk of serious deprivation. 
(2) Undue hardship may exist when any one of the follow­
ing conditions specified in subparagraphs (A) - (C) of this paragraph 
exists: 
(A) location of the receiver of the asset is unknown to 
the person, or other family members, or other interested parties, and 
the person has no place to return in the community and/or receive the 
care required to meet his or her needs; 
(B) the person can show that physical harm may come 
as a result of pursuing the return of the asset, and the person has no 
place to return in the community and/or receive the care required to 
meet his or her needs; or 
(C) receiver of the asset is unwilling to cooperate with 
the person and HHSC, and the person has no place to return in the 
community and/or receive the care required to meet his or her needs. 
(3) If a person claims undue hardship, HHSC makes a deci­
sion on the situation as soon as possible but within 30 days after receipt 
of the request for a waiver of the penalty. The person has the right to 
appeal an adverse decision on undue hardship. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 5. SPOUSAL IMPOVERISHMENTS 
1 TAC §§358.411 - 358.423 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.411. Purpose and Application. 
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(a) This division establishes the criteria under which income 
and resources are protected for a community spouse, in accordance with 
42 U.S.C. §1396r-5. 
(b) This division applies to an institutionalized spouse whose 
continuous period in an institutional setting begins on or after Septem­
ber 30, 1989. For this division only, a reference to an institutional set­
ting includes the receipt of services under the Program of All-Inclusive 
Care for the Elderly (PACE). 
(c) This division applies to a person who is in an institutional 
setting and has a community spouse. It is not necessary for the com­
munity spouse to meet citizenship and residency requirements. 
(d) This division does not apply to a couple with a void or 
annulled marriage. 
(e) In the case of a divorce, the provisions of this division apply 
through the end of the calendar month of the court order granting the 
divorce. 
§358.412. Definitions. 
In this division, the following words and terms have the following 
meanings, unless the context clearly indicates otherwise. 
(1) Community spouse--The spouse of an institutionalized 
spouse who is not living in a setting that provides medical care and 
services. 
(2) Dependent family member--A minor or dependent 
child, dependent parent, or dependent sibling of an institutionalized 
spouse or a community spouse who resides with the community 
spouse. 
(3) Institutional setting--In this division only, a living ar­
rangement in which a person applying for or receiving Medicaid: 
(A) lives in a Medicaid-certified long-term care facility; 
(B) receives services under a §1915(c) waiver program; 
or 
(C) receives services under the Program of All-Inclu­
sive Care for the Elderly (PACE). 
(4) Institutionalized spouse--A person who: 
(A) receives care in an institutional setting; 
(B) has met or is likely to meet the criterion in subpara­
graph (A) of this paragraph for at least 30 consecutive days; and 
(C) is married to a spouse who does not meet the crite­
rion in subparagraph (A) of this paragraph. 
(5) Spousal protected resource amount (SPRA)--That por­
tion of a couple’s combined countable resources reserved for the com­
munity spouse and deducted from the couple’s combined countable re­
sources in determining eligibility. 
§358.413. Spousal Impoverishment Treatment of Income and Re-
sources. 
The Texas Health and Human Services Commission follows §1924 of 
the Social Security Act (42 U.S.C. §1396r-5), regarding the treatment 
of income and resources for certain institutionalized spouses in institu­
tional settings. 
§358.414. Assessment of Resources to Determine a Spousal Pro-
tected Resource Amount. 
(a) Assessment. Upon request of either the institutionalized 
spouse or the community spouse, or either spouse’s authorized repre­
sentative, the Texas Health and Human Services Commission (HHSC) 
assesses the couple’s resources to determine the spousal protected re­
source amount (SPRA). The request and assessment may be made any 
time from the beginning of the continuous period in an institutional set­
ting to the date of application for Medicaid. 
(b) Assessment request. If the request described in subsection 
(a) of this section is not part of an application for Medicaid, the couple 
must provide information on their resources and verification as required 
by HHSC. If the couple does not provide the verification within the time 
frame requested by HHSC, HHSC does not complete the assessment 
and takes no further action. 
(c) Assessment date. HHSC assesses the couple’s combined 
countable resources as of 12:01 a.m. on the first day of the month 
in which the first continuous period in an institutional setting began. 
When determining the first day of the month in an institutional setting 
for the SPRA, HHSC may count days the person spent in a hospital if 
the person admits directly from the hospital to an institutional setting. 
After the continuous period begins, hospital stays and therapeutic home 
visits are not considered as breaks in the 30-consecutive-day period. 
§358.415. Calculation of the Spousal Protected Resource Amount. 
(a) The Texas Health and Human Services Commission 
(HHSC) calculates the spousal protected resource amount (SPRA) 
as of the assessment date described in §358.414(c) of this division 
(relating to Assessment of Resources to Determine a Spousal Protected 
Resource Amount). 
(b) When determining the SPRA, HHSC excludes the follow­
ing resources regardless of value: 
(1) one automobile; and 
(2) a home, if: 
(A) the community spouse or dependent family mem­
ber continues to live in the home while the person is in the institutional 
setting; 
(B) the community spouse lives in another state on out­
of-state property, whether or not the institutionalized spouse has own­
ership interest; or 
(C) the community spouse had been living in the out­
of-state property as a home but is not residing there during the assess­
ment and initial eligibility period and the community spouse signs a 
statement of intent to return to the home. 
(c) The SPRA is the greater of: 
(1) one-half of the couple’s combined countable resources, 
not to exceed the maximum resource amount set by federal law; or 
(2) the minimum resource amount set by federal law. 
(d) HHSC calculates the SPRA as described in this section 
whether the SPRA is calculated at the time of application for Medicaid 
or before an application for Medicaid is filed. After HHSC determines 
the SPRA, the SPRA does not change unless: 
(1) the SPRA was based on incomplete or inaccurate in­
formation, as described in §358.416(f)(1) of this division (relating to 
Initial Application and the Spousal Protected Resource Amount); or 
(2) the SPRA is expanded as described in §358.420 of 
this division (relating to Expanding the Spousal Protected Resource 
Amount). 
(e) The couple may not appeal the SPRA at the time of the 
assessment. The couple may appeal the SPRA after an application for 
Medicaid is filed. 
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§358.416. Initial Application and the Spousal Protected Resource 
Amount. 
(a) Upon receiving an application for Medicaid, the Texas 
Health and Human Services Commission (HHSC) calculates the cou­
ple’s combined countable resources, without regard to community or 
separate property laws or the spouses’ respective ownership interests, 
as of 12:01 a.m. on the first day of the month in which eligibility 
is being determined. HHSC follows the resource exclusions for an 
automobile and a home, regardless of value, as described in §358.415 
of this division (relating to Calculation of the Spousal Protected 
Resource Amount). 
(b) If an assessment of resources to determine the spousal pro­
tected resource amount (SPRA) has not previously been completed, 
HHSC determines the SPRA at initial application, in accordance with 
§358.415 of this division. 
(c) HHSC deducts the SPRA from the couple’s combined 
countable resources calculated in subsection (a) of this section. To be 
eligible for Medicaid, the institutionalized spouse must have countable 
resources that do not exceed the individual resource limit described in 
20 CFR §416.1205 and meet all other eligibility criteria. 
(d) If the SPRA determined at assessment is either the federal 
minimum or maximum resource amount, and the federal minimum or 
maximum resource amount increases before completion of the initial 
application for Medicaid, HHSC uses the federal minimum and maxi­
mum resource amounts in effect at the time of completion of the initial 
application. 
(e) If the institutionalized spouse is found ineligible for Med­
icaid at the initial application and reapplies, HHSC deducts the same 
SPRA for subsequent applications. 
(f) If an institutionalized spouse, after having been certified, is 
subsequently denied and reapplies for Medicaid: 
(1) if the institutionalized spouse should never have been 
certified and was denied because of unreported resources, HHSC cal­
culates a new SPRA at reapplication, taking into account the previously 
unreported resources; and 
(2) if the institutionalized spouse was denied for any other 
reason, HHSC does not deduct the SPRA and counts only the institu­
tionalized spouse’s resources at reapplication. 
§358.417. Treatment of Resources after the Initial Eligibility Period. 
(a) After the initial eligibility period, the Texas Health and Hu­
man Services Commission (HHSC) does not apply the spousal pro­
tected resource amount and counts only the institutionalized spouse’s 
resources for the purpose of eligibility redetermination, in accordance 
with Division 2 of this subchapter (relating to Resources). 
(b) After the initial eligibility period, HHSC excludes: 
(1) a home in accordance with §358.348 of this subchapter 
(relating to Exclusion of a Home); and 
(2) an automobile in accordance with §358.354 of this sub­
chapter (relating to Automobiles). 
§358.418. Refusal of a Community Spouse to Cooperate. 
(a) If a community spouse refuses to cooperate in providing 
information to establish a spousal protected resource amount (SPRA), 
the Texas Health and Human Services Commission (HHSC) does not 
complete the assessment and takes no further action. 
(b) If an assessment is undertaken in conjunction with an eligi­
bility determination at the initial application, and a community spouse 
refuses to furnish information, HHSC determines the living arrange­
ment before the continuous period in an institutional setting began. 
(1) If the couple was living in the same household, HHSC 
denies the application based on the couple’s failure to furnish informa­
tion. Living in the same household includes temporary separations. 
(2) If the couple was not living in the same household, 
HHSC determines the purpose of separation, the length of separation, 
and resources or income commingled or managed jointly by one spouse 
or a third party. 
(c) If the community spouse refuses to cooperate in providing 
information, and circumstances indicate possible abuse or neglect by 
the community spouse, HSHC considers the institutionalized spouse 
as an individual for purposes of determining eligibility and calculating 
the co-payment. 
§358.419. Separation to Circumvent Medicaid Policy. 
(a) The Texas Health and Human Services Commission 
(HHSC) evaluates the information provided by a couple to determine 
if a couple separated before the continuous period in an institutional 
setting began to avoid the pooling of resources under Medicaid spousal 
impoverishment provisions, if: 
(1) the separation occurred after a change in the health of 
the institutionalized spouse; 
(2) the community spouse potentially owns separate 
resources; or 
(3) the ownership of commingled resources was changed 
recently. 
(b) A couple has the right to rebut HHSC’s determination that 
a separation occurred to circumvent Medicaid policy. To rebut HHSC’s 
determination, either spouse or either spouse’s authorized representa­
tive must provide a written statement or evidence to HHSC to substan­
tiate the separation as directed on the written notification of HHSC’s 
determination that a separation occurred to circumvent Medicaid pol­
icy. 
(c) If HHSC determines that circumstances indicate there was 
no intent to circumvent Medicaid policy, HHSC treats the institution­
alized spouse as an individual for purposes of determining Medicaid 
eligibility and calculating the co-payment. 
§358.420. Expanding the Spousal Protected Resource Amount. 
(a) This section applies to an institutionalized spouse whose 
continuous period in an institutional setting begins on or after Septem­
ber 1, 2004. 
(b) An institutionalized spouse may request that HHSC 
expand the spousal protected resource amount (SPRA) to produce 
additional income for the community spouse. To determine whether 
to expand the SPRA, HHSC considers the countable amount of 
non-resource-produced and non-investment income of the community 
spouse and compares the countable amount of non-resource-produced 
and non-investment income to the minimum monthly maintenance 
needs allowance (MMMNA). The MMMNA is the minimum income 
level for a community spouse set by the Centers for Medicare and 
Medicaid Services. 
(1) If the community spouse’s countable non-resource-pro­
duced and non-investment income is less than the MMMNA, HHSC 
considers the available income (countable non-resource-produced 
income minus the personal needs allowance) of the institutionalized 
spouse and adds the institutional spouse’s available income to the com­
munity spouse’s countable non-resource-produced and non-investment 
income and compares the combined incomes to the MMMNA. 
(2) If the total amount of the community spouse’s own in­
come plus the amount of available income diverted from the institu­
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tionalized spouse is equal to or greater than the MMMNA, then HHSC 
does not expand the SPRA. 
(3) If the total amount of the community spouse’s own in­
come plus the amount of available income diverted from the institu­
tionalized spouse is less than the MMMNA, then HHSC determines an 
expanded SPRA as described in subsections (c) - (e) of this section. 
(c) If, after the diversion of the institutionalized spouse’s avail­
able income, the community spouse’s total income is less than the 
MMMNA, the couple can protect an amount of resources equal to the 
dollar amount that must be deposited in a one-year certificate of deposit 
(CD), at current interest rates, to produce interest income equal to the 
difference between the MMMNA in effect at the time of the request 
and other countable income not generated by either spouse’s countable 
resources. The couple is not required to invest in the CD as a condition 
of eligibility. 
(d) To determine the amount of the expanded SPRA, HHSC 
determines the current interest rate of a one-year CD as published in the 
local newspaper or provided by a local bank. HHSC then determines 
the amount of resources required to produce income, at the specified 
interest rate, that would increase the community spouse’s income to 
the MMMNA. 
(e) The amount of resources to be protected is determined by 
using the methodology described in paragraphs (1) - (4) of this sub­
section. This methodology is to be used to determine the maximum 
amount of resources to be protected regardless of the actual income the 
couple’s resource may or may not be producing. 
(1) Subtract from the amount of the MMMNA the com­
munity spouse’s monthly income from all sources other than resources 
of the couple (including any income that must first be diverted by the 
institutionalized spouse as required by subsection (b) of this section). 
The result is the additional monthly income needed by the community 
spouse. 
(2) Multiply by 12 the additional monthly income needed 
by the community spouse (from paragraph (1) of this subsection). The 
product equals the annual income needed by the community spouse. 
(3) Divide the product from paragraph (2) of this subsec­
tion by the interest rate described in subsection (d) of this section. The 
result is the expanded SPRA, subject to paragraph (4) of this subsec­
tion. 
(4) The expanded SPRA must not exceed the value of the 
couple’s combined countable resources as of the first month of the con­
tinuous period in an institutional setting. 
§358.421. Treatment of Income for Eligibility and Co-payment. 
(a) To be eligible for Medicaid, an institutionalized spouse 
must have countable income that does not exceed the special income 
limit for an individual and meet all other eligibility criteria. 
(b) In determining the income of an institutionalized spouse 
or community spouse for purposes of determining a co-payment, 
the Texas Health and Human Services Commission (HHSC) fol­
lows §1924(b)(2) and (d) of the Social Security Act (42 U.S.C. 
§1396r-5(b)(2) and (d)). See also Division 6 of this subchapter 
(relating to Budgeting for Eligibility and Co-payment). 
§358.422. Notice and Fair Hearing. 
The Texas Health and Human Services Commission (HHSC) follows 
§1924(e) of the Social Security Act (42 U.S.C. §1396r-5(e)) concern­
ing notices and fair hearings for matters relating to spousal impover­
ishment. 
§358.423. Transfer of Assets and Spousal Impoverishment. 
See Division 4 of this subchapter (relating to Transfer of Assets) for 
requirements governing a transfer of assets under spousal impoverish­
ment circumstances. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 6. BUDGETING FOR ELIGIBILITY 
AND CO-PAYMENT 
1 TAC §§358.431 - 358.441 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.431. Definitions. 
In this division, the following words and terms have the following 
meanings, unless the context clearly indicates otherwise. 
(1) Child--Has the meaning given in 20 CFR §416.1856. 
(2) Couple--Two persons who live together and: 
(A) present themselves to the community as husband 
and wife, intend to be married, and are considered to be married under 
state law; 
(B) are determined to be husband and wife for purposes 
of receiving Social Security benefits; or 
(C) are recognized as husband and wife under state law. 
(3) Dependent relative--A relative who was living in the 
home of an applicant or recipient before the applicant’s or recipient’s 
absence and who is unable to support himself or herself outside of the 
person’s home due to medical, social, or other reasons. 
(4) Parent--Has the meaning given in 20 CFR §416.1881. 
§358.432. Eligibility Budgets. 
The Texas Health and Human Services Commission (HHSC) prepares 
an eligibility budget to determine a person’s financial eligibility for 
Medicaid. The type of eligibility budget HHSC prepares depends on: 
(1) where the person lives and whether a person is married 
or not married at the beginning of each month; 
(2) whether a person is considered a child; and 
(3) whether a person is considered another person’s parent. 
§358.433. Special Income Limit. 
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The Texas Health and Human Services Commission uses a special in­
come limit to determine income eligibility under circumstances estab­
lished in this section. The special income limit for a person is equal 
to or less than 300 percent of the full individual Supplemental Secu­
rity Income (SSI) benefit rate. The special income limit for a couple is 
twice the special income limit for an individual. 
(1) To qualify for the special income limit, a person or cou­
ple must have countable income that exceeds the reduced SSI benefit 
rate; and: 
(A) must: 
(i) reside in: 
(I) a Medicaid-certified long-term care facility 
for 30 consecutive days; or 
(II) a Medicaid-certified institution for mental 
diseases for 30 consecutive days, if the person is 65 years of age or 
older; and 
(ii) receive a level of care or medical necessity de­
termination that qualifies the person or couple for Medicaid; or 
(B) must be approved by the Texas Department of Ag­
ing and Disability Services to receive services under a §1915(c) waiver 
program and receive the services within one month after approval. 
(2) The 30 consecutive days described in paragraph (1)(A) 
of this section are not disrupted if the person: 
(A) makes a three-day therapeutic home visit with a 
planned return to the facility; 
(B) is admitted to a hospital with a planned return to the 
facility; or 
(C) moves from a facility described in paragraph 
(1)(A)(i) of this section: 
(i) to a §1915(c) waiver program; or 
(ii) to another Medicaid-certified facility. 
(3) If a person dies before meeting the 30-consecutive-day 
requirement without moving to a noninstitutional setting, the person is 
considered to have met the requirement for application of the special 
income limit. 
§358.434. Budget Types for a Noninstitutional Setting. 
(a) Individual budget. The Texas Health and Human Services 
Commission (HHSC) prepares an individual budget for a person in a 
noninstitutional setting if the person is: 
(1) single; 
(2) widowed; 
(3) divorced; or 
(4) married and is: 
(A) an applicant separated from his or her spouse at the 
time of application; or 
(B) a recipient separated from his or her spouse during 
the previous month. 
(b) Couple budget. HHSC prepares a couple budget for a cou­
ple in a noninstitutional setting if: 
(1) the couple meets the definition of a couple in §358.431 
of this division (relating to Definitions); 
(2) each spouse is an applicant or a recipient; and 
(3) both spouses are in the same coverage group. 
(c) Companion budget. HHSC prepares a companion budget 
for a person in a noninstitutional setting who has an ineligible spouse 
if: 
(1) the couple meets the definition of a couple in §358.431 
of this division; and 
(2) the person lives with the ineligible spouse during any 
part of a calendar month. 
§358.435. Noninstitutional Eligibility Budgets. 
(a) Scope. The Texas Health and Human Services Commis­
sion (HHSC) prepares a noninstitutional eligibility budget to determine 
financial eligibility for a person or couple in a noninstitutional setting, 
if the person or couple: 
(1) applies for retroactive coverage; 
(2) applies for or has eligibility redetermined under a fed­
erally mandated Medicaid-funded program for the elderly and people 
with disabilities as described in §358.107 of this chapter (relating to 
Coverage Groups); or 
(3) applies for or has eligibility redetermined under 
§1929(b)(2)(B) of the Social Security Act. 
(b) Individual budget. In preparing an eligibility budget for a 
person who meets the criteria in §358.434(a) of this division (relating 
to Budget Types for a Noninstitutional Setting), HHSC: 
(1) counts the person’s income in accordance with §1612 
of the Social Security Act (42 U.S.C. §1382a); 
(2) counts the person’s resources in accordance with §1613 
of the Social Security Act (42 U.S.C. §1382b); 
(3) applies the individual resource limit in accordance with 
20 CFR §416.1205; and 
(4) applies the appropriate income limit, effective the 
month of eligibility determination, as follows: 
(A) for a person who meets the criterion in subsection 
(a)(1) or (2) of this section, the income limit is the full individual Sup­
plemental Security Income (SSI) benefit rate; and 
(B) for a person who meets the criterion in subsection 
(a)(3) of this section, the income limit is the special income limit based 
on 300 percent of the full individual SSI benefit rate. 
(c) Couple budget. In preparing an eligibility budget for a cou­
ple who meets the criteria in §358.434(b) of this division, HHSC: 
(1) counts the income of both spouses in accordance with 
§1612 of the Social Security Act; 
(2) counts the resources of both spouses in accordance with 
§1613 of the Social Security Act; 
(3) applies the couple resource limit in accordance with 20 
CFR §416.1205; and 
(4) applies the appropriate income limit, effective the 
month of eligibility determination, as follows: 
(A) for a couple who meets the criteria in subsection 
(a)(1) or (2) of this section, the income limit is the full couple SSI 
benefit rate; and 
(B) for a couple who meets the criteria in subsection 
(a)(3) of this section, the income limit is twice the special income limit 
based on 300 percent of the full individual SSI benefit rate. 
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(d) Companion budget. In preparing an eligibility budget for 
a person who meets the criteria in §358.434(c) of this division, HHSC: 
(1) counts the income of both spouses in accordance with 
§1612 of the Social Security Act; 
(2) counts the resources of both spouses in accordance with 
§1613 of the Social Security Act; 
(3) deems the ineligible spouse’s income and resources; 
(4) applies the couple resource limit in accordance with 20 
CFR §416.1205; and 
(5) applies the appropriate income limit, effective the 
month of eligibility determination, as follows: 
(A) for a person who meets the criterion in subsection 
(a)(1) or (2) of this section, the income limit is the full individual SSI 
benefit rate; and 
(B) for a person who meets the criterion in subsection 
(a)(3) of this section, the income limit is the special income limit based 
on 300 percent of the full individual SSI benefit rate. 
§358.436. Budget Types for an Institutional Setting. 
(a) Individual budget. The Texas Health and Human Services 
Commission (HHSC) prepares an individual budget for a person in an 
institutional setting if the person is: 
(1) single; 
(2) widowed; 
(3) divorced; or 
(4) married and meets the criteria in subsection (c) of this 
section, but the community spouse refuses to cooperate in providing 
information and circumstances indicate possible abuse or neglect by 
the community spouse. 
(b) Couple budget. HHSC prepares a couple budget for a cou­
ple in an institutional setting if: 
(1) the couple meets the definition of a couple in §358.431 
of this division (relating to Definitions); 
(2) each spouse is an applicant or a recipient; and 
(3) both spouses are in the same coverage group. 
(c) Institutional companion budget. HHSC prepares an insti­
tutional companion budget for a person in an institutional setting if: 
(1) the person has a community spouse; and 
(2) the couple meets the definition of a couple in §358.431 
of this division, except the criterion that the couple live together does 
not apply. 
§358.437. Institutional Eligibility Budgets. 
(a) Scope. The Texas Health and Human Services Commis­
sion (HHSC) prepares an institutional eligibility budget to determine 
financial eligibility for a person or couple in an institutional setting, if 
the person or couple: 
(1) applies for retroactive coverage; or 
(2) applies for or has eligibility redetermined under a feder­
ally optional Medicaid-funded program for the elderly and people with 
disabilities as described in §358.107 of this chapter (relating to Cover­
age Groups). 
(b) Individual budget. In preparing an eligibility budget for 
a person who meets the criteria in §358.433 of this division (relating 
to Special Income Limit) and §358.436(a) of this division (relating to 
Budget Types for an Institutional Setting), HHSC: 
(1) counts the person’s income in accordance with §1612 
of the Social Security Act (42 U.S.C. §1382a); 
(2) counts the person’s resources in accordance with §1613 
of the Social Security Act (42 U.S.C. §1382b); 
(3) applies the individual resource limit in accordance with 
20 CFR §416.1205; and 
(4) applies the special income limit effective the month of 
eligibility determination. 
(c) Couple budget. In preparing an eligibility budget for a cou­
ple who meets the criteria in §358.433 of this division and §358.436(b) 
of this division, HHSC: 
(1) counts the income of both spouses in accordance with 
§1612 of the Social Security Act; 
(2) counts the resources of both spouses in accordance with 
§1613 of the Social Security Act; 
(3) applies the couple resource limit in accordance with 20 
CFR §416.1205; and 
(4) applies the special income limit, effective the month of 
eligibility determination. 
(d) Institutional companion budget. In preparing an eligibility 
budget for a person who meets the criteria in §358.433 of this division 
and §358.436(c) of this division, HHSC: 
(1) applies spousal impoverishment treatment of income 
and resources under 42 U.S.C. §1936r-5, counting income of both 
spouses in accordance with §1612 of the Social Security Act and 
resources of both spouses in accordance with §1613 of the Social 
Security Act; 
(2) follows resource eligibility in accordance with 42 
U.S.C. §1396r-5; 
(3) bases income eligibility on the income of the person in 
the institutional setting; and 
(4) applies the special income limit effective the month of 
determination. 
(e) Less than 30 consecutive days. In preparing an eligibility 
budget for a person or couple in an institutional setting who does not 
meet the criteria in §358.433 of this division, HHSC applies the crite­
ria in §358.435 of this division (relating to Noninstitutional Eligibility 
Budgets). 
§358.438. Determination of Co-payment. 
(a) After a person or couple in an institutional setting is de­
termined eligible for a Medicaid-funded program for the elderly and 
people with disabilities, the Texas Health and Human Services Com­
mission (HHSC) determines the person’s or couple’s co-payment in 
accordance with: 
(1) Section 1902(a)(17) of the Social Security Act (42 
U.S.C. §1396a(17)), relating to the general authority; 
(2) Section 1902(a)(50) and (q) of the Social Security Act 
(42 U.S.C. §1396a(50) and (q)), relating to personal needs; and 
(3) Section 1924 of the Social Security Act (42 U.S.C. 
§1396r-5), relating to institutionalized spouses with community 
spouses. 
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(b) To determine the co-payment for a person or couple in an 
institutional setting, HHSC follows 42 CFR §§435.725, 435.726, and 
435.735, including the optional deduction for a home maintenance al­
lowance for a person or couple described in 42 CFR §435.725(d). 
(c) To determine the co-payment for a person or couple receiv­
ing services under the Program of All-Inclusive Care for the Elderly 
(PACE)in a PACE setting, HHSC follows §1934(i) of the Social Secu­
rity Act (42 U.S.C. §1396u-4(i)). 
(d) HHSC follows §1924(d) of the Social Security Act (42 
U.S.C. §1396r-5(d)), concerning the protection of income for the com­
munity spouse, to determine the minimum monthly maintenance needs 
allowance, and to determine an institutionalized spouse’s co-payment. 
§358.439. Guardian Fee. 
(a) The Texas Health and Human Services Commission 
(HHSC) may deduct a guardian fee, if any, in an amount set by the 
court, from a person’s total countable income, in determining the 
person’s co-payment. 
(b) HHSC deducts the guardian fee from total countable in­
come after deducting the personal needs allowance, but before deduct­
ing any other allowances. 
§358.440. Dependent Allowance. 
(a) In determining a person’s co-payment, the Texas Health 
and Human Services Commission (HHSC) may deduct a dependent 
allowance from a person’s total countable income. 
(1) For a person with at least one dependent relative at 
home, HHSC allows the individual Social Security Income (SSI) 
benefit rate for each dependent relative and deducts the individual SSI 
benefit rate from the dependent relative’s countable income. 
(2) For a person with a spouse and a least one dependent 
relative at home, when spousal impoverishment provisions apply, 
HHSC determines the dependent allowance in accordance with 42 
U.S.C. §1396r-5. 
(b) The amount of the dependent allowance may be appealed 
based on undue hardship caused by financial duress as determined by 
HHSC, in accordance with HHSC’s fair hearing rules in Chapter 357 
of this title (relating to Hearings). 
§358.441. Payroll Deductions. 
(a) In determining a person’s co-payment, the Texas Health 
and Human Services Commission (HHSC) calculates earned income 
each month by subtracting the following mandatory payroll deductions: 
(1) income tax; 
(2) social security tax; 
(3) required retirement withholding; and 
(4) required uniform expenses. 
(b) After a person or couple in an institutional setting is de­
termined eligible, HHSC applies the payroll deductions described in 
subsection (a) of this section to: 
(1) an applicant or recipient; 
(2) an applicant’s or recipient’s spouse; and 
(3) a dependent relative of either spouse. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER D. APPLICATION AND 
ELIGIBILITY DETERMINATION 
1 TAC §§358.501, 358.505, 358.510, 358.515, 358.520, 
358.525, 358.530, 358.535, 358.540, 358.545 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.501. Purpose and Scope. 
(a) This subchapter establishes the application and eligibility 
determination processes for a person seeking health care benefits from 
a Medicaid-funded program for the elderly and people with disabilities 
(MEPD). 
(b) This subchapter applies to both initial applications for as­
sistance and eligibility redeterminations for MEPD, unless the context 
clearly indicates otherwise. 
§358.505. Application Process Overview. 
(a) The Texas Health and Human Services Commission 
(HHSC) gives anyone the opportunity to apply for a Medicaid-funded 
program for the elderly and people with disabilities (MEPD), in 
accordance with 42 CFR §435.906. A person can apply for MEPD by 
submitting: 
(1) an application for assistance to HHSC; or 
(2) an application for Supplemental Security Income (SSI) 
to the Social Security Administration. 
(b) Under the application submittal process described in sub­
section (a)(1) of this section, a person must follow the requirements in 
§358.515 of this subchapter (relating to Application Requirements) to 
obtain an eligibility determination from HHSC. 
(c) In accordance with 42 CFR §435.120 and §435.909(b)(1), 
an application for SSI as described in subsection (a)(2) of this section 
serves as an application for MEPD. A person receiving or deemed to 
be receiving SSI derives eligibility for MEPD from the person’s SSI el­
igibility and does not require an eligibility determination from HHSC. 
§358.510. Authorized Representative. 
In accordance with 42 CFR §435.908, an authorized representative may 
accompany, assist, and represent an applicant or recipient in the appli­
cation or eligibility redetermination process. 
§358.515. Application Requirements. 
(a) To apply for a Medicaid-funded program for the elderly 
and people with disabilities (MEPD) under the application submittal 
process described in §358.505(a)(1) and (b) of this subchapter (relat­
ing to Application Process Overview), and in accordance with 42 CFR 
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§435.907, an applicant, authorized representative, or someone acting 
responsibly for the applicant (if the applicant is incompetent or inca­
pacitated) must: 
(1) use the application prescribed by the Texas Health and 
Human Services Commission (HHSC) and complete it according to 
HHSC instructions: 
(A) in writing, using a paper application obtained via 
telephone, Internet request, or other means; 
(B) online, using the application process available over 
the Internet; 
(C) over the telephone, through the State’s toll-free tele­
phone number; or 
(D) in person, by visiting an HHSC benefits office; 
(2) provide all requested information according to HHSC 
instructions; and 
(3) sign the application for assistance under penalty of per­
jury. 
(b) If someone helps an applicant or authorized representative 
complete the application for assistance, the name of the person com­
pleting the form must appear as requested on the application. 
(c) If HHSC sends an applicant or authorized representative 
a request for missing information or verification documents, or both, 
the applicant or authorized representative must provide the requested 
information to HHSC by the due date given in the request, or eligibility 
may be denied. 
§358.520. Date of Application. 
(a) The date of application is the date on which: 
(1) the Texas Health and Human Services Commission re­
ceives an application for assistance in accordance with subsection (c) 
of this section; or 
(2) an application for Supplemental Security Income is 
filed with the Social Security Administration. 
(b) If an application for assistance is received after the close 
of business, the date of application is the next working day. 
(c) For purposes of determining the date of application for an 
application for assistance received under subsection (a)(1) of this sec­
tion: 
(1) an application received via fax or mail must contain, at 
a minimum, the applicant’s name, address, and valid signature; and 
(2) an application received via telephone or the Internet: 
(A) must contain, at a minimum, the applicant’s name 
and address; and 
(B) the applicant must provide a valid signature within 
45 days after the date of application. 
§358.525. Previously Completed Application for Assistance. 
An application for assistance remains valid for 90 days after a date of 
denial, if the Texas Health and Human Services Commission denies el­
igibility. An applicant may use his or her previously completed appli­
cation to reapply during the 90-day period, in accordance with HHSC 
instructions. 
§358.530. Eligibility Determination. 
(a) Time frame for determination. After an applicant or au­
thorized representative provides all information and verification doc­
uments requested, the Texas Health and Human Services Commission 
(HHSC) makes an eligibility determination within the following time 
frames, in accordance with 42 CFR §435.911: 
(1) by the 90th day after the date of application if the ap­
plicant is applying on the basis of a disability; 
(2) by the 45th day after the date of application for all other 
applicants; or 
(3) beyond the time frames established in paragraphs (1) 
and (2) of this subsection under unusual circumstances, such as those 
set forth in 42 CFR §435.911. 
(b) Basis for determination. HHSC decides whether an appli­
cant meets the eligibility criteria for a Medicaid-funded program for 
the elderly and people with disabilities based on: 
(1) a complete, signed, and dated application for assis­
tance; 
(2) information obtained from an interview, if an interview 
occurred; and 
(3) required verification documents. 
§358.535. Notice of Eligibility Determination. 
(a) After making an initial eligibility determination, the Texas 
Health and Human Services Commission (HHSC) sends the applicant, 
in accordance with 42 CFR §435.912: 
(1) a written notice of eligibility, including notice of any 
co-payment the person must pay and the medical effective date de­
scribed in §358.540 of this subchapter (relating to Medical Effective 
Date); or 
(2) a written notice of ineligibility, explaining the reason 
for the decision and the specific provision supporting the decision. 
(b) After making an eligibility redetermination, HHSC sends 
the recipient a written notice of any change in eligibility or co-payment. 
(c) The written notice informs the applicant or recipient of the 
right to request a hearing to appeal the eligibility determination. The 
hearing is held in accordance with 42 CFR Part 431, Subpart E and 
HHSC’s fair hearing rules in Chapter 357 of this title (relating to Hear­
ings). 
§358.540. Medical Effective Date. 
(a) If a person is eligible for a Medicaid-funded program for 
the elderly and people with disabilities (MEPD), the Texas Health and 
Human Services Commission (HHSC) includes in the notice of eligi­
bility the date that the person’s Medicaid benefits will begin, which is 
known as the medical effective date. 
(b) HHSC determines the medical effective date: 
(1) in accordance with 42 CFR §435.914, as the first day 
of the month in which a person meets all eligibility criteria, which may 
be up to three months before the date of application if: 
(A) during the three months before the month of appli­
cation, the person received MEPD services covered under the Texas 
State Plan for Medical Assistance; and 
(B) would have been eligible for MEPD at the time the 
services were received if the person had applied (or someone had ap­
plied on behalf of the person), regardless of whether the person is alive 
when application for MEPD is made; or 
(2) as approved by the Centers for Medicare and Medicaid 
Services for a §1915(c) waiver program. 
§358.545. Eligibility Redetermination. 
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(a) In accordance with 42 CFR §435.916, the Texas Health and 
Human Services Commission (HHSC) redetermines a person’s eligi­
bility for a Medicaid-funded program for the elderly and people with 
disabilities (MEPD): 
(1) at least every 12 months; 
(2) after HHSC receives information about a change in 
the person’s circumstances, such as living arrangement, income, or 
resources, that may affect MEPD eligibility; and 
(3) at the appropriate time based on an anticipated change 
in the person’s circumstances. 
(b) If the result of an eligibility redetermination causes an ad­
verse action, HHSC: 
(1) gives timely and adequate notice of the proposed action 
to terminate, discontinue, or suspend MEPD eligibility; 
(2) gives timely and adequate notice to reduce or discon­
tinue MEPD services; and 
(3) informs the person of the right to request a hearing to 
appeal the adverse action in accordance with 42 CFR Part 431, Subpart 
E and HHSC’s fair hearing rules in Chapter 357 of this title (relating to 
Hearings). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER E. RIGHTS AND 
RESPONSIBILITIES OF APPLICANTS 
AND RECIPIENTS 
1 TAC §§358.601 - 358.605 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§358.601. Rights. 
An applicant or recipient has the right to: 
(1) be treated fairly and equally regardless of race, color, 
religion, national origin, gender, political beliefs, or disability; 
(2) have information collected for determining his or her 
eligibility to be treated as confidential; 
(3) request a review of an action; 
(4) have his or her eligibility tested for other programs be­
fore HHSC denies eligibility; 
(5) review all information that contributed to an eligibility 
decision; and 
(6) request a fair hearing to appeal an action by HHSC. 
§358.602. Disclosure of Official Records and Information. 
The Texas Health and Human Services Commission follows 20 CFR 
§§401 - 403 concerning disclosure of information about a person, both 
with and without the person’s consent; the maintenance of records; and 
the general guidelines in deciding whether to make a disclosure. 
§358.603. Release of Medical Information. 
A person requesting assistance on the basis of disability must complete 
a medical information release form. 
§358.604. Responsibility To Provide Information and Report 
Changes. 
(a) An applicant or recipient must provide the Texas Health 
and Human Services Commission (HHSC) the necessary documenta­
tion and information to determine eligibility for Medicaid. 
(b) An applicant or recipient must report to HHSC certain 
events that affect benefits in accordance with 20 CFR Subpart G. 
§358.605. Fraud Referral and Restitution. 
(a) The Texas Health and Human Services Commission 
(HHSC) follows 42 CFR §§455.13 - 455.16 for issues governing fraud 
referral and restitution. 
(b) HHSC evaluates a person’s willful withholding of infor­
mation for fraud, including: 
(1) willful misstatements, oral or written, made by the per­
son or the person’s authorized representative in response to oral or writ­
ten questions from HHSC concerning the person’s income, resources, 
or other circumstances that may affect the amounts of benefits, includ­
ing understatements or omission of information about income and re­
sources; and 
(2) willful failure by the person or the person’s authorized 
representative to report changes in income, resources, or other circum­
stances that may affect the amount of benefits, if HHSC has clearly 
notified the person or the person’s authorized representative of the per­
son’s obligation to report these changes. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 359. MEDICARE SAVINGS 
PROGRAM 
1 TAC §§359.101, 359.103, 359.105, 359.107, 359.109 
The Health and Human Services Commission (HHSC) proposes 
new Chapter 359, governing the Medicare Savings Program 
(MSP), consisting of §§359.101, 359.103, 359.105, 359.107, 
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and 359.109. The proposed new rules concern the legal basis 
and eligibility requirements for the coverage available under 
MSP, which uses Medicaid funds to help eligible persons pay 
for all or some of their out-of-pocket Medicare expenses, such 
as premiums, deductibles, or coinsurance. 
Background and Justification 
HHSC administers MSP in accordance with 42 United States 
Code (U.S.C.) §1396a(a)(10)(E). The administrative rules gov­
erning MSP are currently found in 1 TAC Chapter 358, Subchap­
ter B, which HHSC is proposing for repeal elsewhere in this issue 
of the Texas Register. HHSC proposes placement of the MSP 
rules in their own chapter to give the program greater visibility 
and to provide  the public  with  easier access to the rules. 
HHSC is proposing no substantive changes to the rules govern­
ing MSP. The proposal primarily renumbers the existing rules, 
makes corresponding adjustments to the rule text as appropri­
ate, and provides cites to the federal regulations. 
Section-by-Section Summary 
Proposed new §359.101 describes the legal basis and purpose 
of MSP. Section §359.101 also lists the current components of 
MSP,  which are:  (1)  the Qualified Medicare Beneficiary Program 
(QMB), (2) the Specified Low-Income Medicare Beneficiary Pro­
gram (SLMB), (3) the Qualifying Individual Program (QI), and (4) 
the Qualified Disabled and Working Individual Program (QDWI). 
Proposed new §359.103 describes the scope, eligibility criteria, 
and eligibility effective date for QMB, which pays Medicare pre­
miums, deductibles, and coinsurance for an eligible person. 
Proposed new §359.105 describes the scope, eligibility criteria, 
and eligibility effective date for SLMB, which pays Medicare Part 
B premiums for an eligible person who has an income that is 
greater than 100% but less than 120% of the federal poverty 
level. 
Proposed new §359.107 describes the scope, eligibility criteria, 
and eligibility effective date for QI, which pays Medicare Part B 
premiums for an eligible person who has an income that is at 
least 120% but less than 135% of the federal poverty level. 
Proposed new §359.109 describes the scope, eligibility criteria, 
and eligibility effective date for QDWI, which pays Medicare Part 
A premiums for an eligible person who has a monthly income 
equal to or less than 200% of the federal poverty level. 
Fiscal Note 
Thomas M. Suehs, Deputy Executive Commissioner for Finan­
cial Services, has determined that, for the first five years the pro­
posed new sections are in effect, enforcing or administering the 
new sections does not have foreseeable implications relating to 
costs or revenues of state or local governments. 
Small Business and Micro-business Impact Analysis 
Mr. Suehs has determined that there will be no effect on small 
businesses or micro-businesses to comply with the proposal, be­
cause the proposed rules will not require them to alter their busi­
ness practices. There are no anticipated economic costs to per­
sons who are required to comply with the proposed rules. There 
is no anticipated negative impact on local employment. 
Public Benefit and Costs 
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years 
the new sections are in effect, the anticipated public benefit ex­
pected as a result of enforcing the new sections is rules govern­
ing the Medicare Savings Programs will be clearer and easier to 
find. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to  mean a rule the  
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Mary 
Nan Haylor, Health and Human Services Commission, Office of 
Family Services, MC-2090, 909 West 45th Street, Austin, TX 
78751, or by e-mail to marynan.haylor@hhsc.state.tx.us, within 
30 days after publication of this proposal in the Texas Register. 
Public Hearing 
HHSC will hold a public hearing on June 22, 2009, at 9:00 a.m. 
(Central Time) to receive public comment on the proposal. The 
hearing will be held in the Lone Star Conference Room of the 
Health and Human Services Commission, Braker Center, Build­
ing H, 11209 Metric Boulevard, Austin, Texas. Entry is through 
Security at the main entrance of the building, which faces Met­
ric Boulevard. Persons requiring Americans with Disabilities Act 
(ADA) accommodation or auxiliary aids or services should con­
tact Graciela Reyna by calling (512) 206-4778, at least 72 hours 
prior to the hearing so appropriate arrangements can be made. 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§359.101. Purpose and Scope. 
(a) This chapter describes the assistance available and eligi­
bility requirements for the Medicare Savings Program. Authorized un­
der 42 U.S.C. §1396a(a)(10)(E), the Medicare Savings Program uses 
Medicaid funds to help eligible persons pay for all or some of their 
out-of-pocket Medicare expenses, such as premiums, deductibles, or 
coinsurance. 
(b) The Texas Health and Human Services Commission 
(HHSC) manages the Medicare Savings Program, which consists of 
the following: 
(1) the Qualified Medicare Beneficiary (QMB) Program; 
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(2) the Specified Low-Income Medicare Beneficiary 
(SLMB) Program; 
(3) the Qualified Individual (QI) Program; and 
(4) the Qualified Disabled and Working Individual 
(QDWI) Program. 
(c) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§359.103. Qualified Medicare Beneficiary Program. 
(a) Authorized under 42 U.S.C. §1396a(a)(10)(E)(i), the Qual­
ified Medicare Beneficiary (QMB) Program pays Medicare premiums, 
deductibles, and coinsurance for a person who meets the requirements 
of this section. A person receiving Medicaid may also receive QMB 
benefits if the person meets the requirements of this section. 
(b) To be eligible for QMB coverage, a person must: 
(1) be entitled to benefits under Medicare Part A; and 
(2) meet income and resources requirements in 42 U.S.C. 
§1396d(p). 
(c) A person is not eligible for QMB coverage if the person: 
(1) is in the custody of penal authorities as defined in 42 
C.F.R. §411.4(b); or 
(2) is over 20 years of age and under 65 years of age and 
resides in an institution for mental diseases. 
(d) A person’s QMB eligibility begins on the first day of the 
month after the month the person is certified for QMB benefits. 
(e) A person with QMB coverage is not eligible for three 
months prior medical coverage. 
§359.105. Specified Low-Income Medicare Beneficiary Program. 
(a) Authorized under 42 U.S.C. §1396a(a)(10)(E)(iii), the 
Specified Low-Income Medicare Beneficiary (SLMB) Program pays 
only Medicare Part B premiums for a person who meets the require­
ments of this section. A person receiving Medicaid may also receive 
SLMB benefits if the person meets the requirements of this section. 
(b) To be eligible for SLMB coverage, a person must meet the 
eligibility criteria for QMB coverage in §359.103(b) of this chapter (re­
lating to Qualified Medicare Beneficiary Program), except the person 
must have an income that is greater than 100% but less than 120% of 
the federal poverty level. 
(c) A person is not eligible for SLMB coverage if the person: 
(1) is in the custody of penal authorities as defined in 42 
C.F.R. §411.4(b); or 
(2) is over 20 years of age and under 65 years of age and 
resides in an institution for mental diseases. 
(d) A person’s SLMB eligibility may begin with the month of 
application. 
(e) A person with SLMB coverage is eligible for three months 
prior medical coverage, if all criteria are met. 
§359.107. Qualifying Individual Program. 
(a) Authorized under 42 U.S.C. §1396a(a)(10)(E)(iv) the 
Qualifying Individual (QI) Program pays only Medicare Part B premi­
ums to a person who meets the requirements of this section. A person 
cannot be eligible for regular Medicaid and QI coverage at the same 
time. 
(b) To be eligible for QI coverage, a person must meet the 
eligibility criteria for Qualified Medicare Beneficiary coverage in 
§359.103(b) of this chapter (relating to Qualified Medicare Beneficiary 
Program), except the person must have income that is at least 120% 
but less than 135% of the federal poverty level. 
(c) Eligibility for QI coverage is determined for each calendar 
year. 
(d) A person’s QI eligibility may begin with the month of ap­
plication. 
(e) A person with QI coverage is eligible for three months prior 
medical coverage if all criteria are met. The three-month prior period 
cannot extend back into the previous calendar year. 
§359.109. Qualified Disabled and Working Individual Program. 
(a) Authorized under 42 U.S.C. §1396a(a)(10)(E)(ii), the 
Qualified Disabled and Working Individual (QDWI) Program pays 
only Medicare Part A premiums for a person who meets the require­
ments of this section. A person cannot be eligible for regular Medicaid 
and QDWI coverage at the same time. 
(b) To be eligible for QDWI coverage, a person must: 
(1) be under 65 years of age; 
(2) be entitled to benefits under Medicare Part A; 
(3) not otherwise be eligible for Medicaid; 
(4) have a monthly income equal to or less than 200% of 
the federal poverty level; and 
(5) have no more than twice the countable resources al­
lowed under the Supplemental Security Income (SSI) program, as de­
scribed in §1611 of the Social Security Act (42 U.S.C. §1382). 
(c) A person’s QDWI eligibility begins in accordance with the 
coverage period described in §1818A of the Social Security Act (42 
U.S.C. §1395i-2a(c)). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 360. MEDICAID BUY-IN 
PROGRAM 
1 TAC §§360.101, 360.103, 360.105, 360.107, 360.109, 
360.111, 360.113, 360.115, 360.117, 360.119 
The Health and Human Services Commission (HHSC) proposes 
new Chapter 360, governing the Medicaid Buy-In Program 
(MBI), consisting of §§360.101, 360.103, 360.105, 360.107, 
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360.109, 360.111, 360.113, 360.115, 360.117, and 360.119. 
The proposed new rules concern the application process, eligi­
bility requirements, and medical effective date for MBI, which 
provides Medicaid benefits to working persons with disabilities, 
regardless of age, who apply for Medicaid and meet the MBI 
eligibility criteria. 
Background and Justification 
HHSC administers MBI under §531.02444 of the Texas Gov­
ernment Code and provides Medicaid benefits under the option 
explained in §1902(a)(10)(A)(ii)(XIII) of the Social Security Act. 
The administrative rules governing MBI are currently found in 1 
TAC Chapter 358, Subchapter I, which HHSC is proposing for 
repeal elsewhere in this issue of the Texas Register. HHSC pro­
poses placement of the MBI rules in their own  chapter to give  
the program greater visibility and to provide the public with eas­
ier access to the rules. 
With the exception of proposed new §360.109, concerning work 
requirements, and proposed new §360.117, concerning cost 
sharing, HHSC is proposing no substantive changes to the rules 
governing MBI. The proposal primarily renumbers the existing 
rules and makes corresponding adjustments to the rule text as 
appropriate. 
Section-by-Section Summary 
Proposed new §360.101 explains the purpose of MBI and gives 
the legal basis for the program. in state and federal law. 
Proposed new §360.103 establishes the application process and 
requirements for MBI, including the requirement that an applicant 
or recipient provide HHSC with all requested documentation and 
information that HHSC advises is necessary to determine or re­
determine an applicant’s or recipient’s eligibility. 
Proposed new §§360.105, 360.107, 360.111, and 360.113 re­
quire that, for a person to be eligible for MBI, the person must 
meet the criteria for citizenship, immigration status, and resi­
dency; disability; income; and resources as indicated in the pro­
posed rules. 
Proposed new §360.109 requires an MBI recipient to work and 
have earnings. Specific requirements in the existing rule for a 
recipient to earn income are  replaced  in  the proposed rule with  
a requirement that the recipient must prove that he or she is 
working and earning income. 
Proposed new §360.115 establishes the deeming requirements 
for income and resources for purposes of MBI eligibility. 
Proposed new §360.117 requires an MBI recipient to pay 
monthly premiums based on the recipient’s countable earned 
and countable unearned income. The proposal specifies the 
current amounts for monthly earned income premiums and 
the upper premium limit for the MBI program. Monthly earned 
income premiums range from $20 to $40 for individuals with 
earned income above 150 percent of the federal poverty level. 
The upper limit for total monthly premiums (earned income 
premiums plus unearned income premiums) is $500. These 
changes will help clarify the monthly premium amounts for the 
MBI program. 
Proposed new §360.119 establishes the effective date on which 
an MBI recipient’s coverage begins. 
Fiscal Note 
Thomas M. Suehs, Deputy Executive Commissioner for Finan­
cial Services, has determined that, for the first five years the pro­
posed new sections are in effect, there will be no fiscal impact 
to state government. The proposed rules will not result in any 
fiscal implications for local health and human services agencies. 
Local governments will not incur additional costs. 
Small Business and Micro-business Impact Analysis 
Mr. Suehs has determined that there will be no effect on small 
businesses or micro-businesses to comply with the proposal, be­
cause they will not be required to alter their business practices 
as a result of the rule. There are no anticipated economic costs 
to persons who are required to comply with the proposed rules. 
There is no anticipated negative impact on local employment. 
Public Benefit and  Costs  
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years 
the new sections are in effect, the anticipated public benefit ex­
pected as a result of enforcing the new sections is that having 
MBI rules in their own chapter will lead to greater awareness of 
the program and the benefits it provides for working people with 
disabilities. The new sections will also help clarify the monthly 
premium amounts for the MBI program. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to  mean a rule the  
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Mary 
Nan Haylor, Health and Human Services Commission, Office of 
Family Services, MC-2090, 909 West 45th Street, Austin, TX 
78751, or by e-mail to marynan.haylor@hhsc.state.tx.us, within 
30 days after publication of this proposal in the Texas Register. 
Public Hearing 
HHSC will hold a public hearing on June 22, 2009, at 9:00 a.m. 
(Central Time) to receive public comment on the proposal. The 
hearing will be held in the Lone Star Conference Room of the 
Health and Human Services Commission, Braker Center, Build­
ing H, 11209 Metric Boulevard, Austin, Texas. Entry is through 
Security at the main entrance of the building, which faces Met­
ric Boulevard. Persons requiring Americans with Disabilities Act 
(ADA) accommodation or auxiliary aids or services should con­
tact Graciela Reyna by calling (512) 206-4778, at least 72 hours 
prior to the hearing so appropriate arrangements can be made. 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
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HHSC with rulemaking authority; §531.021, which authorizes 
HHSC to administer the federal medical assistance (Medicaid) 
program in Texas; and §531.02444, which authorizes HHSC 
to administer a Medicaid Buy-In Program and to adopt rules to 
govern it. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§360.101. Overview and Purpose. 
(a) This chapter governs the eligibility requirements for 
the Medicaid Buy-In Program (MBI), which is authorized under 
§531.02444 of the Texas Government Code, and which provides Med­
icaid benefits under the option explained in §1902(a)(10)(A)(ii)(XIII) 
of the Social Security Act (42 U.S.C. §1396a(a)(10)(A)(ii)(XIII)). All 
references in this chapter to MBI mean the Medicaid Buy-In Program. 
(b) MBI is administered by the Texas Health and Human Ser­
vices Commission (HHSC). All references in this chapter to HHSC 
mean the Texas Health and Human Services Commission. 
(c) MBI provides Medicaid benefits to working persons with 
disabilities, regardless of age, who apply for Medicaid and meet the 
requirements explained in this chapter. 
(d) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§360.103. Applying and Providing Information. 
(a) A person applies for MBI by completing an application for 
MBI and submitting it to HHSC. The date of receipt of the signed ap­
plication by HHSC is the application filing date, and thus establishes 
the application month explained in §360.119 of this chapter (relating 
to Medical Effective Date). 
(b) HHSC notifies an MBI recipient in writing when it is time 
to redetermine the recipient’s eligibility. This usually occurs once per 
year, although HHSC may require a person to reapply sooner if HHSC 
determines that a special review of the person’s eligibility is appropri­
ate. An MBI recipient must reapply when HHSC sends written notice 
of the requirement to the recipient’s case address of record. The writ­
ten notice explains the deadline to reapply. If an MBI recipient fails to 
reapply by the deadline stated in the written notice, HHSC may termi­
nate the recipient’s MBI eligibility. 
(c) HHSC sends in writing to the person’s case address of 
record the eligibility decision on an application, reapplication, or 
reported change. If the person disagrees, the person has the right 
to request a fair hearing to appeal HHSC’s decision, as explained 
in HHSC’s fair hearing rules in Chapter 357 of this title (relating to 
Hearings). 
(d) An applicant for MBI must provide HHSC with all re­
quested documentation and information that HHSC advises is neces­
sary to determine the applicant’s eligibility. If the applicant fails or re­
fuses to provide requested information by the date specified in a written 
request from HHSC, HHSC may deny the application for failure to fur­
nish information. When this occurs but the person later provides the 
requested information, the date that the requested information is pro­
vided to HHSC becomes the application filing date explained in sub­
section (a) of this section. 
(e) A person who applies for or is receiving MBI must report 
to HHSC within 10 calendar days any information that may impact the 
person’s eligibility. If a person fails to comply with the requirements 
of this subsection, HHSC may redetermine the person’s eligibility as 
of the date the information should have been reported to HHSC. 
§360.105. Citizenship, Immigration Status, and Residency. 
To be eligible for MBI, a person must meet the citizenship, immigration 
status, and residency requirements in Chapter 358, Subchapter B, of 
this title (relating to Nonfinancial Requirements). 
§360.107. Disability. 
To be eligible for MBI, a person must be disabled as defined by the 
Social Security Administration for purposes of the federal Supplemen­
tal Security Income program, as explained in 20 CFR §416.905 and 
§416.906, except the requirement that the person be unable to engage 
in any substantial gainful activity does not apply. 
§360.109. Work. 
To be eligible for MBI, a person must be working and earning income. 
The person must provide evidence of earnings that is satisfactory to 
HHSC. 
§360.111. Income. 
(a) Earned income. 
(1) To be eligible for MBI, a person’s monthly countable 
earned income must be less than 250% of the federal poverty level. 
(2) Countable earned income means earned income for 
purposes of the Supplemental Security Income (SSI) program minus 
all applicable exclusions and exemptions, as explained in 20 CFR 
§§416.1110 - 416.1112. 
(b) Unearned income is entirely excluded under this section, 
but is considered in the determination of a person’s monthly premium 
amount, as explained in §360.117 of this chapter (relating to Cost Shar­
ing). 
§360.113. Resources. 
(a) To establish and maintain eligibility for MBI, a person’s 
countable resources must be equal to or less than $3,000 plus the 
amount of the Supplemental Security Income (SSI) resource limit 
for an individual that is explained in 20 CFR §416.1205. Countable 
resources means resources for SSI purposes as defined in 20 CFR 
§416.1205, minus all applicable exemptions and exclusions explained 
in 20 CFR §§416.1207 - 416.1239. 
(b) In addition to the exemptions and exclusions explained in 
subsection (a) of this section, the following are not countable resources 
under this section: 
(1) Independence accounts. 
(A) An independence account (IA) is a segregated ac­
count in a financial institution, the purpose of which is to save for future 
health care and work-related expenses to increase an individual’s inde­
pendence and employment potential. 
(B) Only a person’s own earned income may be de­
posited into an IA, and amounts deposited cannot exceed 50% of the 
person’s gross earnings. If for any SSA Qualifying Quarter a person 
deposits more than 50% of the person’s gross earnings into an account 
that is designated as an IA, the account loses its IA designation and the 
funds in the account become a countable resource for the 12-month pe­
riod beginning with the first month after the SSA Qualifying Quarter. 
An SSA Qualifying Quarter is a three-month period that ends on March 
31, June 30, September 30, and December 31 of each calendar year and 
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during which a person’s reported earnings and FICA contributions are 
enough for SSA to give the person Social Security wage credits. 
(C) Only health care or work-related expenses may be 
paid from an IA. For any SSA Qualifying Quarter, if funds in an IA 
account are used for any other purpose, the account loses its IA desig­
nation and the funds in the account become a countable resource for the 
12-month period beginning with the first month after the SSA Qualify­
ing Quarter. 
(2) Retirement related tax-sheltered accounts. Retirement 
related tax-sheltered accounts include IRAs, 401(k)s, TSAs, and 
KEOUGHs that comply with IRS regulations. 
§360.115. Deeming of Income and Resources. 
(a) For purposes of MBI eligibility, each person is considered 
a household of one. 
(b) If a person lives with a spouse, the person and spouse are 
each considered a household of one. The assets of each spouse are 
considered only with respect to that spouse. In the case of assets owned 
jointly by both spouses, one half is considered with respect to each 
spouse. 
(c) If a person is a minor and lives with his or her parents, the 
assets of the parents are not considered with respect to the eligibility of 
the minor. 
§360.117. Cost Sharing. 
(a) Monthly premiums. As a condition of establishing initial 
MBI eligibility and to remain eligible, a person must pay monthly pre­
miums, as explained in this section, based on the amount of the person’s 
countable earned and countable unearned income. 
(b) Countable earned income. For purposes of this section, 
countable earned income is as defined in 20 CFR §416.1110 and 
§416.1111, minus: 
(1) earned income that is excluded by federal law, as ex­
plained in 20 CFR §416.1112(b); and 
(2) mandatory payroll deductions for federal income tax, 
FICA, and retirement withholding. 
(c) Countable unearned income. For purposes of this section, 
countable unearned income means unearned income, as defined in 20 
CFR §§416.1120 - 416.1123, minus the exclusions and exemptions ex­
plained in 20 CFR §416.1124. 
(d) Calculation of monthly premium. The monthly premium 
amount equals the amount of a person’s countable unearned income for 
the month that exceeds the Supplemental Security Income (SSI) federal 
benefit rate for an individual, plus: 
(1) $20 when monthly countable earned income is above 
150% of the federal poverty level (FPL) up to and including 185% of 
the FPL; 
(2) $25 when monthly countable earned income is above 
185% of the FPL up to and including 200% of the FPL; 
(3) $30 when monthly countable earned income is above 
200% of the FPL up to and including 250% of the FPL; or 
(4) $40 when monthly countable earned income is above 
250% of the FPL. 
(e) Upper limit on monthly premiums. The upper limit for the 
total monthly premium per person is $500. If the unearned income 
premium amount plus the earned income premium amount equals or 
exceeds $500, then the total monthly premium remains at $500. 
(f) Payment of monthly premiums to establish initial eligibil­
ity. If the calculation explained in subsection (d) of this section results 
in an amount greater than $0, HHSC sends the person a written no­
tice of the person’s potential eligibility as described in this subsection. 
The initial eligibility period begins with the earliest benefit month and 
continues through the end of the latest benefit month identified on the 
written notice of the person’s potential eligibility. This subsection ex­
plains the procedures that are followed and the requirements the person 
must meet to establish eligibility under this section for any or all of the 
months within the initial eligibility period. The steps are as follows: 
(1) HHSC determines that the person is potentially eligible 
if the person meets all eligibility requirements for MBI other than the 
requirements of this section. 
(2) HHSC sends the person a written notice (the notice) 
of the person’s potential eligibility. The notice identifies the earliest 
month of potential eligibility and the amount of the monthly premiums 
due for each month in the initial eligibility period. 
(3) The notice also includes: 
(A) the total amount in monthly premiums that must be 
paid to obtain MBI coverage for the entire initial eligibility period; and 
(B) the deadline by which payment must be submitted. 
(4) The person chooses whether to pay the monthly premi­
ums for either the entire initial eligibility period or for only a portion 
of the initial eligibility period (according to the months during which 
the person desires MBI coverage). 
(5) The person submits to HHSC, by the deadline stated in 
the notice, either the total amount due as explained in the notice or a 
lesser amount if the person is not seeking coverage for the entire initial 
eligibility period. 
(6) If the person submits payment of less than the total 
amount due to obtain MBI coverage for the entire initial eligibility pe­
riod, HHSC applies the amount submitted first to satisfy the monthly 
premium for the month following the month of the notice, then to each 
prior month of potential eligibility, in reverse chronological order. Af­
ter this, if any amount remaining is less than the premium for a full 
month’s coverage, HHSC refunds that amount to the person. 
(7) HHSC notifies the person of MBI eligibility and of the 
beginning date of MBI coverage, based on the amount submitted by 
the person under paragraph (5) of this subsection. 
(8) If no amount is submitted by the deadline stated in the 
notice, or if the amount submitted is less than one month’s premium 
such that it is refunded to the person as explained in paragraph (6) of 
this subsection, HHSC denies the person MBI eligibility. A person 
denied under this paragraph must file a new application for MBI before 
eligibility can be established. 
(g) Payment of monthly premiums after initial eligibility. 
Monthly premiums after a person establishes initial eligibility under 
subsection (f) of this section are due and payable to HHSC no later 
than the last calendar day of each month, and are applied to the fol­
lowing month’s eligibility and coverage of MBI benefits. If a monthly 
premium payment that is due is not received by HHSC by the end 
of the month, after written notice, HHSC may terminate the person’s 
MBI eligibility. 
§360.119. Medical Effective Date. 
Beginning with the three months before the application month, the eli­
gibility effective date for MBI coverage is the first day of the first month 
in which a person meets all eligibility criteria, including the timely pay-
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ment of monthly premiums as explained in §360.117 of this chapter 
(relating to Cost Sharing). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 372. TEXAS WORKS 
The Health and Human Services Commission (HHSC) pro­
poses the repeal of Chapter 372, Texas Works, consisting 
of Subchapter A, §§372.1 - 372.6, concerning overview and 
purpose; Subchapter B, Eligibility, consisting of Division 1, 
§§372.101 - 372.107, concerning TANF certified groups; 
Division 2, §§372.151 - 372.153, concerning food stamp house­
holds; Division 3, §§372.201 - 372.205, concerning citizenship; 
Division 4, §372.251 and §372.252, concerning residency; Di­
vision 5, §372.301, concerning domicile; Division 6, §§372.351 
- 372.358, concerning resources; Division 7, §§372.401 ­
372.410, concerning income; Division 8, §§372.451 - 372.459, 
concerning time limits; and Division 9, §372.501, concerning 
criminal activity; Subchapter C, Associated Programs, consist­
ing of Division 1, §372.601, concerning food stamps in disaster 
situations; Division 2, §§372.651 - 372.656, concerning the 
Simplified Nutritional Assistance Program; Division 3, §372.701 
and §372.702, concerning the TANF Non-Cash Program; Di­
vision 4, §§372.751 - 372.754, concerning the TANF State 
Program; and Division 5, §372.801 and §372.802, concerning 
One-Time TANF (OTTANF); Subchapter D, Application Process, 
consisting of Division 1, §§372.901 - 372.906, concerning 
application; Division 2, §§372.951 - 372.958, concerning in­
terview; and Division 3, §§372.1001 - 372.1003, concerning 
case disposition; Subchapter E, Participation Requirements, 
consisting of Division 1, §372.1101, concerning social security 
numbers; Division 2, §§372.1151 - 372.1156, concerning the 
TANF Personal Responsibility Agreement (PRA); Division 3, 
§§372.1201 - 372.1204, concerning finger imaging; Division 4, 
§§372.1251 - 372.1253, concerning TANF workforce orienta­
tion; Division 5, §§372.1301 - 372.1304, concerning third-party 
resources; Division 6, §§372.1351 - 372.1353, concerning work; 
and Division 7, §§372.1401 - 372.1404, concerning reporting 
changes; Subchapter F, Benefits, consisting of Division 1, 
§§372.1501 - 372.1529, concerning benefits in general; Division 
2, §§372.1551 - 372.1554, concerning overpayments; and 
Division 3, §§372.1601 - 372.1603, concerning restoration; 
and Subchapter G, §§372.1701 - 372.1720, concerning retailer 
requirements. 
HHSC concurrently proposes new Chapter 372, Temporary 
Assistance for Needy Families and Supplemental Nutrition 
Assistance Programs, consisting of Subchapter A, §§372.1 
- 372.6, concerning overview and purpose; Subchapter B, 
Eligibility, consisting of Division 1, §§372.101 - 372.108, con­
cerning Temporary Assistance for Needy Families (TANF) 
certified groups; Division 2, §§372.151 - 372.153, concerning 
Supplemental Nutrition Assistance Program (SNAP) house­
holds; Division 3, §§372.201 - 372.205, concerning citizenship; 
Division 4, §372.251 and §372.252, concerning residency; 
Division 5, §372.301, concerning domicile requirements for 
TANF; Division 6, §§372.351 - 372.356, concerning resources; 
Division 7, §§372.401 - 372.411, concerning income; Division 
8, §§372.451 - 372.457, concerning time limits; and Division 9, 
§372.501, concerning disqualifications due to criminal activity; 
Subchapter C, Associated Programs, consisting of Division 
1, §372.601, concerning SNAP benefits for disaster victims; 
Division 2, §§372.651 - 372.655, concerning SNAP-Combined 
Application Project (SNAP-CAP); Division 3, §372.701 and 
§372.702, concerning the TANF Non-Cash Program; Division 
4, §§372.751 - 372.753, concerning the TANF State Program 
(TANF-SP); and Division 5, §372.801 and §372.802, concerning 
One-Time TANF (OTTANF); Subchapter D, Application Process, 
consisting of Division 1, §§372.901 - 372.906, concerning appli­
cations; Division 2, §§372.951 - 372.958, concerning interviews; 
and Division 3, §§372.1001 - 372.1003, concerning case dis­
position; Subchapter E, Participation Requirements, consisting 
of Division 1, §372.1101, concerning social security number 
requirements; Division 2, §§372.1151 - 372.1156, concerning 
the TANF Personal Responsibility Agreement (PRA); Division 
3, §§372.1201 - 372.1204, concerning  finger imaging; Division 
4, §§372.1251 - 372.1253, concerning TANF workforce orienta­
tion; Division 5, §§372.1301 - 372.1303, concerning third-party 
resources; Division 6, §§372.1351 - 372.1353, concerning work; 
and Division 7, §§372.1401 - 372.1404, concerning reporting 
changes; Subchapter F, Benefits, consisting of Division 1, 
§§372.1501 - 372.1521, concerning benefits in general; Division 
2, §372.1551 and §372.1552, concerning overpayments; and 
Division 3, §372.1601, concerning restoration of benefits; and 
Subchapter G, §§372.1701 - 372.1716, concerning retailer 
requirements. 
Background and Justification 
The existing rules in Chapter 372 provide eligibility criteria HHSC 
uses to determine a person eligible for assistance through SNAP 
(formerly the Food Stamp Program) and TANF, as well as re­
quirements that govern client and retailer participation in the pro­
grams. 
The purpose of the repeals is to allow for a complete rewrite of 
Chapter 372. The proposed new rules replace the rules pro­
posed for repeal in Chapter 372. The new rules are proposed to 
update agency names and rule cross-references made obsolete 
during the consolidation of health and human services agencies 
in 2004; to eliminate the question-and-answer format; to incor­
porate necessary updates, including changing the name of the 
Food Stamp Program to SNAP to reflect the new name estab­
lished by Congress; and where possible, to cite the appropriate 
federal law or regulation and explain that HHSC follows the fed­
eral law or regulation. Unless otherwise indicated in this pro­
posal, the new rules do not impose any new requirements that 
are not already in policy and in use. The rules primarily clarify 
existing policies and incorporate changes resulting from the fed­
eral Food, Conservation, and Energy Act of 2008. 
Texas Government Code, §2001.039, requires that each state 
agency review and consider for re-adoption each rule adopted by 
that agency pursuant to the Texas Government Code, Chapter 
2001 (the Administrative Procedure Act). HHSC has reviewed 
all sections in Chapter 372 and has determined that the reasons 
for adopting rules governing TANF and SNAP continue to exist; 
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however, the rules are in need of updating. As a result of this 
review, HHSC is proposing these repeals and new sections. 
Section-by-Section Summary 
New Subchapter A is entitled Overview and Purpose and con­
tains §§372.1 - 372.6. These sections set out HHSC’s rules con­
cerning purpose and scope; definitions used in the chapter; and 
the legal basis, funding, and administration of TANF and SNAP. 
New Subchapter B is entitled Eligibility and is further divided into 
nine divisions. Division 1 is entitled TANF Certified Groups and 
contains §§372.101 - 372.108. These sections set out HHSC’s 
rules concerning the caretaker, composition of a certified group, 
required group members, and excluded group members. 
Subchapter B, Division 2 is entitled SNAP Households and 
contains §§372.151 - 372.153. These sections set out HHSC’s 
rules concerning the provision of SNAP benefits, required SNAP 
household members, and how HHSC determines a household’s 
eligibility for SNAP benefits. 
Subchapter B, Division 3 is entitled Citizenship and contains 
§§372.201 - 372.205. These sections set out HHSC’s rules con­
cerning TANF and SNAP citizenship requirements and HHSC’s 
requirements for providing proof of citizenship. 
Subchapter B, Division 4 is entitled Residency and contains 
§372.251 and §372.252. These sections set out HHSC’s rules 
concerning residency requirements for TANF and SNAP. 
Subchapter B, Division 5 is entitled Domicile and contains 
§372.301, which establishes who must live in the household 
to be included in a TANF case for benefits. Proposed new 
§372.301 adds a new provision that allows HHSC to make an 
exception to the domicile requirement, if HHSC determines that 
a person in the household is temporarily absent. 
Subchapter B, Division 6 is entitled Resources and contains 
§§372.351 - 372.356. These sections set out HHSC’s rules 
concerning the treatment of a household’s resources for deter­
mining eligibility for TANF and SNAP, resource limits, and the 
consequences of transferring resources. 
Subchapter B, Division 7 is entitled Income and contains 
§§372.401 - 372.411. These sections set out HHSC’s rules 
concerning the treatment of a household’s income for TANF 
and SNAP, income eligibility requirements, determining whose 
income counts, what income is countable what income is 
excluded, allowable deductions from countable income, and 
projecting future household income. 
Subchapter B, Division 8 is entitled Time Limits and contains 
§§372.451 - 372.457. These sections set out HHSC’s rules con­
cerning the maximum amount of time a person is eligible to re­
ceive TANF and SNAP benefits and allowable exemptions to 
those time limits. 
Subchapter B, Division 9 is entitled Criminal Activity and contains 
§372.501, which concerns the disqualification of a person from 
receiving TANF and SNAP benefits for certain criminal activities. 
New Subchapter C is entitled Associated Programs and is further 
divided into five divisions. Division 1 is entitled SNAP Benefits for 
Disaster Victims and contains §372.601, which describes how 
HHSC administers SNAP benefits to people temporarily during 
and after  a disaster.  
Subchapter C, Division 2 is entitled SNAP-Combined Applica­
tion Project (SNAP-CAP) and contains §§372.651 - 372.655. 
These sections set out HHSC’s rules concerning SNAP-CAP, 
which provides SNAP benefits to recipients of Supplemental Se­
curity Income (SSI) under a simplified application and certifica­
tion process. Proposed new §372.652 reflects the new minimum 
age requirement for SNAP-CAP, which was lowered from 65 to 
50 years of age with the implementation of the federal Food, 
Conservation, and Energy Act of 2008 on October 1, 2008. 
Subchapter C, Division 3 is entitled TANF Non-Cash Program 
and contains §372.701 and §372.702. These sections set out 
HHSC’s rules concerning the TANF Non-Cash Program, which 
provides services but not cash assistance to eligible people. 
Subchapter C, Division 4 is entitled TANF State Program (TANF­
SP) and contains §§372.751 - 372.753. These sections set out 
HHSC’s rules concerning TANF-SP, which is a state-created and 
state-funded program that is similar to TANF,  except  limited to  
certain Texas counties and two-parent households. 
Subchapter C, Division 5 is entitled One-Time TANF (OTTANF) 
and contains §372.801 and §372.802. These sections set out 
HHSC’s rules concerning OTTANF, which is an option within the 
TANF Program that provides an eligible person with a single 
lump-sum assistance payment, instead of monthly TANF ben­
efits. Proposed new §372.802 clarifies that loss of employment 
does not include voluntary quit without good cause. 
New Subchapter D is entitled Application Process and is further 
divided into three divisions. Division 1 is entitled Application and 
contains §§372.901 - 372.906. These sections set out HHSC’s 
rules concerning the process and requirements for making ap­
plication for benefits under TANF and SNAP, treatment of incom­
plete applications, setting the application file date, the applica­
tion processing time frame, designation of an authorized repre­
sentative, and choosing to apply for TANF. 
Subchapter D, Division 2 is entitled Interview and contains 
§§372.951 - 372.958. These sections set out HHSC’s rules 
concerning interview requirements for TANF and SNAP appli­
cants and recipients, the expedited SNAP application process, 
periodic eligibility reviews, and renewal notifications. Proposed 
new §372.951 incorporates a new HHSC policy, allowed by 
the U.S. Department of Agriculture, Food and Nutrition Service 
(FNS), to conduct telephone interviews of SNAP applicants at 
initial application, if HHSC chooses to do so. Proposed new 
§372.957 establishes an eligibility period of 36 months for a 
categorically eligible SNAP household in which all members 
receive SSI, as approved by FNS. 
Subchapter D, Division 3 is entitled Case Disposition and con­
tains §§372.1001 - 372.1003. These sections set out HHSC’s 
rules concerning HHSC’s notification of its eligibility decision, a 
person’s right to appeal HHSC’s decision, and reopening a de­
nied application. 
New Subchapter E is entitled Participation Requirements and 
is further divided into seven divisions. Division 1 is entitled 
Social Security Numbers and contains §372.1101, which sets 
out HHSC’s rule governing requirements for TANF and SNAP 
household members to provide their Social Security numbers. 
Subchapter E, Division 2 is entitled The TANF Personal Respon­
sibility Agreement (PRA) and contains §§372.1151 - 372.1156. 
These sections set out HHSC’s rules governing the PRA, which 
is a written agreement that defines the responsibilities of TANF 
recipients and is a condition of participation in the TANF pro­
gram. The sections concern the purpose and scope of the PRA, 
the consequences of not signing a PRA, the PRA requirements, 
how a person cooperates with PRA requirements, the conse-
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quences of noncooperation with PRA requirements, and good 
cause for noncooperation with PRA requirements. Proposed 
new §372.1156 adds good cause for noncooperation with school 
attendance requirements of the PRA. 
Subchapter E, Division 3 is entitled Finger Imaging and contains 
§§372.1201 - 372.1204. These sections set out HHSC’s rules 
concerning the legal basis and purpose for taking a person’s fin­
gerprints, which allows HHSC to verify a person’s identity to help 
prevent fraud; compliance with the finger-imaging requirement; 
exemptions from finger imaging; and the consequences of non­
compliance with the finger-imaging requirement. Proposed new 
§372.1203 clarifies the reasons a person may be exempt from 
the finger-imaging requirement if the person is temporarily un­
able to travel to the finger-imaging site. 
Subchapter E, Division 4 is entitled TANF Workforce Orientation 
and contains §§372.1251 - 372.1253. These sections set out 
HHSC’s rules concerning requirements for  a person to attend a  
workforce orientation as a condition of TANF eligibility, exemp­
tions allowed for not attending a workforce orientation, and the 
consequence for noncompliance with the workforce orientation 
requirement. 
Subchapter E, Division 5 is entitled Third-party Resources 
and contains §§372.1301 - 372.1303. These sections set out 
HHSC’s rules concerning the requirement that a TANF recipient 
who receives Medicaid must cooperate in identifying and pursu­
ing any third party that may be liable for medical expenses and 
reimburse the State for medical expenses paid by Medicaid that 
should have been paid by a third-party resource. 
Subchapter E, Division 6 is entitled Work and contains 
§§372.1351 - 372.1353. These sections set out HHSC’s rules 
concerning work requirements for SNAP and the consequences 
for a TANF parent who participates in a strike. 
Subchapter E, Division 7 is entitled Reporting Changes and con­
tains §§372.1401 - 372.1404. These sections set out HHSC’s 
rules concerning which changes TANF and SNAP households 
must report to HHSC and the time frames for reporting those 
changes. 
New Subchapter F is entitled Benefits and is further divided into 
three divisions. Division 1 is entitled Benefits in General and con­
tains §§372.1501 - 372.1521. These sections set out the defini­
tions used in the subchapter and rules concerning maximum and 
minimum benefit amounts; how HHSC determines monthly ben­
efits; benefit time frames; appropriate use of benefits; issuance 
of access to benefits, including use of the electronic benefits 
transfer (EBT) card; cash back; transaction charges; using ben­
efits after moving from Texas; lost or stolen EBT cards and ben­
efits; account balance and transaction errors; and action taken 
on non-accessed benefits. 
Subchapter F, Division 2 is entitled Overpayments and contains 
§372.1551 and §372.1552. These sections set out HHSC’s 
rules concerning overpayment of benefits, including repayment 
of overpayments. 
Subchapter F, Division 3 is entitled Restoration and contains 
§372.1601. This section sets out HHSC’s rules concerning 
circumstances under which HHSC restores TANF and SNAP 
benefits to a household. Proposed new §372.1601 implements 
a new policy in which TANF benefits will be restored following 
the same requirements as restoration of SNAP benefits, except 
TANF households that do not receive benefits for the month of 
application due to proration are not eligible for restoration of 
benefits back to the application date, as they are with restoration 
of SNAP benefits. 
New Subchapter G is entitled Retailer Requirements and con­
tains §§372.1701 - 372.1716. These sections set out HHSC’s 
rules concerning the requirements for a retailer to participate 
in the EBT system to accept SNAP or TANF benefits or both. 
These sections contain the definitions used in the subchapter, as 
well as rules concerning point-of-sale terminals, manual voucher 
transactions, electronic manual voucher transactions, liability im­
plications, third-party processors, transaction disputes, and out­
of-state transactions. Proposed new §372.1708 and §372.1709 
add rules governing store-and-forward (an electronic back-up for 
a retailer’s online system) as an alternative to manual voucher 
transactions, in accordance with 7 CFR §274.12(m). 
Fiscal Note 
Thomas M. Suehs, Deputy Executive Commissioner for Finan­
cial Services, has determined that, for the first five years the pro­
posed repeals and new sections are in effect, enforcing or ad­
ministering the repeals and new section does not have foresee­
able implications relating to costs or revenues of state or local 
governments. 
Small Business and Micro-business Impact Analysis 
Mr. Suehs has determined that there will be no effect on small 
businesses or micro-businesses to comply with the proposal, be­
cause the rules do not require them to alter their business prac­
tices. There are no anticipated economic costs to persons who 
are required to comply with the proposed rules. There is no an­
ticipated negative impact on local employment. 
Public Benefit and  Costs  
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years 
the repeals and new sections are in effect, the anticipated pub­
lic benefit expected as a result of enforcing the repeals and new 
sections is that HHSC’s rules governing TANF and SNAP will be 
up-to-date, consistent with policy, and easier to use. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in  the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Eric Mc­
Daniel, Texas Health and Human Services Commission, Office 
of Family Services, MC-2039, 909 West 45th Street, Austin, TX 
78751, or by e-mail to eric.mcdaniel@hhsc.state.tx.us, within 30 
days after publication of this proposal in the Texas Register. 
34 TexReg 3088 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
Public Hearing 
HHSC will hold a public hearing on June 22, 2009, at 1:00 p.m. 
(Central Time) to receive public comment on the proposal. The 
hearing will be held in the Lone Star Conference Room of the 
Health and Human Services Commission, Braker Center, Build­
ing H, 11209 Metric Boulevard, Austin, Texas. Entry is through 
Security at the main entrance of the building, which faces Met­
ric Boulevard. Persons requiring Americans with Disabilities Act 
(ADA) accommodation or auxiliary aids or services should con­
tact Graciela Reyna by calling (512) 206-4778, at least 72 hours 
prior to the hearing so appropriate arrangements can be made. 
SUBCHAPTER A. OVERVIEW AND PURPOSE 
1 TAC §§372.1 - 372.6 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1. What assistance programs does this chapter cover?
 
§372.2. What do certain words and terms in this chapter mean?
 
§372.3. What is the legal basis for this chapter’s assistance pro-
grams?
 
§372.4. What are the purposes of this chapter’s assistance programs?
 
§372.5. Who provides the money for this chapter’s assistance pro-
grams?
 
§372.6. Who administers this chapter’s assistance programs?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER B. ELIGIBILITY 
DIVISION 1. TANF CERTIFIED GROUPS 
1 TAC §§372.101 - 372.107 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.101. Whom does the TANF Program benefit?
 
§372.102. Who is a caretaker under the TANF Program?
 
§372.103. Whom may DHS include in a certified group?
 
§372.104. Whom does DHS require be included in a certified group?
 
§372.105. When does DHS include a stepparent who lives in the
 
household in the certified group?
 




§372.107. Whom does DHS exclude from the certified group?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 2. FOOD STAMP HOUSEHOLDS 
1 TAC §§372.151 - 372.153 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.151. Whom does the Food Stamp Program benefit? 
§372.152. Does DHS require people who live together to apply for 
food stamps together? 
§372.153. How does DHS determine the food stamp eligibility of var-
ious other types of households? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
PROPOSED RULES May 22, 2009 34 TexReg 3089 
♦ ♦ ♦ 
♦ ♦ ♦ 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 3. CITIZENSHIP 
1 TAC §§372.201 - 372.205 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.201. What are the citizenship requirements for the TANF Pro-
gram?
 
§372.202. Does DHS require TANF applicants to prove eligibility un-
der §3.201 of this chapter?
 




§372.204. Does DHS require Food Stamp Program applicants to
 
prove eligibility under §3.203 of this chapter?
 
§372.205. Does DHS report to the Immigration and Naturalization
 
Service (INS) undocumented aliens who apply for assistance?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 4. RESIDENCY 
1 TAC §372.251, §372.252 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.251. What are the residency requirements for the TANF Pro-
gram?
 




This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
♦ ♦ ♦ 
DIVISION 5. DOMICILE 
1 TAC §372.301 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Health and Human Services Commission or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
Statutory Authority 
The repeal is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeal affects Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.301. What are the domicile requirements for the TANF Pro-
gram? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
34 TexReg 3090 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
DIVISION 6. RESOURCES 
1 TAC §§372.351 - 372.358 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.351. What are resources in the TANF and Food Stamp pro-
grams?
 




§372.353. How does DHS determine the value of a non-cash re-
source?
 




§372.355. Whose resources does DHS count in determining TANF
 
and Food Stamp program eligibility?
 
§372.356. What resources does DHS count in the TANF Program?
 
§372.357. What resources does DHS count in the Food Stamp Pro-
gram?
 
§372.358. May members of a household transfer resources without
 
affecting their eligibility for assistance under this chapter?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 7. INCOME 
1 TAC §§372.401 - 372.410 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.401. What is income in the TANF and Food Stamp programs?
 




§372.403. Whose income does DHS count in the TANF Program?
 












§372.407. May members of a TANF or food stamp household fail to
 
pursue or accept income without affecting their eligibility for assis-
tance?
 
§372.408. How does DHS determine income eligibility for the TANF
 
and Food Stamp programs?
 
§372.409. What does DHS deduct from countable income in the
 
TANF and Food Stamp programs?
 
§372.410. How does DHS estimate how much income a household
 
will receive in the future?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 8. TIME LIMITS 
1 TAC §§372.451 - 372.459 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.451. What are time limits in the TANF and Food Stamp pro-
grams? 
PROPOSED RULES May 22, 2009 34 TexReg 3091 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 








§372.454. What are the exemptions from the TANF time limit require-
ments?
 
§372.455. When must a TANF recipient request a time limit exemp-
tion?
 
§372.456. Who is subject to the 60-month lifetime limit for the receipt
 
of TANF cash assistance?
 
§372.457. How may a TANF household remain eligible after reach-
ing the 60-month lifetime limit?
 




§372.459. How does a food stamp recipient who is disqualified be-
cause of time limits become eligible again?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 9. CRIMINAL ACTIVITY 
1 TAC §372.501 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Health and Human Services Commission or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
Statutory Authority 
The repeal is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeal affects Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.501. What criminal activities disqualify a person from receiving 
TANF benefits? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER C. ASSOCIATED PROGRAMS 
DIVISION 1. FOOD STAMPS IN DISASTER 
SITUATIONS 
1 TAC §372.601 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Health and Human Services Commission or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
Statutory Authority 
The repeal is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeal affects Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.601. Are food stamp benefits available to victims of disasters 
who might not otherwise be eligible? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 2. SIMPLIFIED NUTRITIONAL 
ASSISTANCE PROGRAM (SNAP) 
1 TAC §§372.651 - 372.656 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
34 TexReg 3092 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
§372.651. What is the Simplified Nutritional Assistance Program 
(SNAP)? 
§372.652. Who is eligible for SNAP? 
§372.653. What is the SNAP application process? 
§372.654. What is the SNAP certification process? 
§372.655. Does DHS require SNAP recipients to report changes? 
§372.656. How does DHS determine the amount of SNAP benefits? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 3. TANF NON-CASH PROGRAM 
1 TAC §372.701, §372.702 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.701. What is the TANF Non-Cash Program and what services 
does the program provide? 
§372.702. What are the eligibility requirements for the TANF Non-
Cash Program? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 4. TANF STATE PROGRAM 
1 TAC §§372.751 - 372.754 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs; Chapter 33, which authorizes HHSC 
to administer nutritional assistance programs; and Chapter 
34, which authorizes HHSC to administer a state temporary 
assistance and support services program. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31, 33, and 34. No 
other statutes, articles, or codes are affected by this proposal. 
§372.751. What is the TANF State Program?
 
§372.752. What are the requirements of TANF-SP?
 
§372.753. Is there any difference in determining eligibility for TANF-
SP as compared to the TANF Program?
 
§372.754. Is there any difference in determining the amount of ben-
efits in TANF-SP as compared to the TANF Program?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 5. ONE-TIME TANF (OTTANF) 
1 TAC §372.801, §372.802 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.801. What is One-Time TANF (OTTANF)?
 
§372.802. What are the requirements for One-Time TANF (OT-
TANF)?
 
PROPOSED RULES May 22, 2009 34 TexReg 3093 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER D. APPLICATION PROCESS 
DIVISION 1. APPLICATION 
1 TAC §§372.901 - 372.906 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.901. How does a person apply for TANF or food stamps?
 
§372.902. Does DHS accept incomplete applications?
 
§372.903. What is the application file date?
 




§372.905. When may TANF and food stamp applicants or clients des-
ignate an authorized representative?
 




This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 2. INTERVIEW 
1 TAC §§372.951 - 372.958 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 




§372.952. How does DHS schedule and notify applicants of the date
 
and location of an interview?
 
§372.953. What happens at the interview?
 
§372.954. What action does DHS take at the end of the interview?
 
§372.955. What procedure does DHS follow when delaying an eligi-
bility decision?
 
§372.956. How does DHS process food stamp applications from ap-
plicants who need food immediately?
 




§372.958. How do TANF or food stamp recipients know when it is
 
time to reapply for benefits?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 3. CASE DISPOSITION 
1 TAC §§372.1001 - 372.1003 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
34 TexReg 3094 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
§372.1001. What types of eligibility notices does DHS provide to
 
TANF and food stamp applicants?
 
§372.1002. May TANF and food stamp households appeal DHS’s de-
cisions affecting their benefits?
 
§372.1003. Does DHS reopen denied applications without requiring
 
a household to file a new application?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER E. PARTICIPATION 
REQUIREMENTS 
DIVISION 1. SOCIAL SECURITY NUMBERS 
1 TAC §372.1101 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Health and Human Services Commission or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
Statutory Authority 
The repeal is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeal affects Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1101. Are TANF and food stamp applicants required to provide 
Social Security numbers? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 2. THE TANF PERSONAL 
RESPONSIBILITY AGREEMENT (PRA) 
1 TAC §§372.1151 - 372.1156 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1151. What is the TANF personal responsibility agreement
 
(PRA) and to whom does it apply?
 
§372.1152. What happens if a person who is required to sign a PRA
 
fails or refuses  to  do  so? 
  
§372.1153. What are the PRA requirements?
 
§372.1154. How does a person cooperate with each PRA require-
ment?
 
§372.1155. What happens when a person fails or refuses to cooperate
 
with a requirement of a PRA that the person has signed?
 




This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 3. FINGER IMAGING 
1 TAC §§372.1201 - 372.1204 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1201. What is finger imaging and what is its purpose? 
PROPOSED RULES May 22, 2009 34 TexReg 3095 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
§372.1202. Who must comply with finger-imaging requirements? 
§372.1203. Who is exempt from the finger-imaging requirement? 
§372.1204. What happens if a household member fails to comply with 
the finger-imaging requirement? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 4. TANF WORKFORCE 
ORIENTATION 
1 TAC §§372.1251 - 372.1253 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1251. What is the TANF workforce orientation requirement and 
who must comply with it? 
§372.1252. Does DHS exempt some TANF members from the work-
force orientation requirement? 
§372.1253. What penalty does DHS apply if a person fails to comply 
with the workforce orientation requirement? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 5. THIRD-PARTY RESOURCES 
1 TAC §§372.1301 - 372.1304 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1301. What is a third-party resource? 
§372.1302. Who must comply with third-party resource require-
ments? 
§372.1303. What are the third-party resource requirements? 
§372.1304. What happens when an individual fails to comply with 
the third-party resource requirements? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 6. WORK 
1 TAC §§372.1351 - 372.1353 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1351. What are the food stamp work requirements? 
§372.1352. What happens if a non-exempt household member fails 
to comply with food stamp work requirements? 
34 TexReg 3096 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
§372.1353. What happens if a parent in a TANF household partici-
pates in a strike? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 7. REPORTING CHANGES 
1 TAC §§372.1401 - 372.1404 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1401. What changes must a TANF household report? 
§372.1402. What changes must a food stamp household report? 
§372.1403. How long does a household have to report a change? 
§372.1404. How soon does DHS take action on a reported change? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER F. BENEFITS 
DIVISION 1. BENEFITS IN GENERAL 
1 TAC §§372.1501 - 372.1529 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1501. What do certain words and terms in this division mean?
 








§372.1504. In what dollar amounts does DHS issue food stamp ben-
efits?
 
§372.1505. How does DHS determine the monthly amount of benefits
 
in the TANF and Food Stamp programs?
 
§372.1506. When do TANF and food stamp benefits begin?
 
§372.1507. How are benefits affected if a TANF recipient stops par-
ticipating in the work subsidy program?
 
§372.1508. What is a TANF supplemental grandparent payment?
 
§372.1509. Does DHS require a TANF or food stamp household to
 
repay benefits for a month a member dies or leaves the home?
 




§372.1511. May recipients use food stamp benefits to purchase pre-
pared meals?
 
§372.1512. What is Electronic Benefit Transfer (EBT)?
 
§372.1513. What is an EBT card?
 
§372.1514. Who controls access to the EBT account?
 
§372.1515. How does a primary cardholder use the EBT card?
 
§372.1516. Which households must have authorized representatives?
 
§372.1517. Does DHS allow access to EBT benefits by anyone other
 
than the primary cardholder?
 








§372.1520. Do food retailers give change in cash to food stamp
 
households purchasing food with EBT food account benefits?
 




§372.1522. What happens to the benefits in an EBT food account if a
 
food stamp household moves out of Texas?
 
§372.1523. What happens to the benefits in a TANF cash account if
 
the TANF household moves out of Texas?
 
§372.1524. What is DHS’s procedure if EBT benefits cannot be used
 
because of a disaster like a hurricane or flood?
 
§372.1525. What happens if the EBT card is lost or stolen?
 




§372.1527. What happens to EBT benefits a TANF or food stamp
 
household does not use?
 
PROPOSED RULES May 22, 2009 34 TexReg 3097 
♦ ♦ ♦ 
♦ ♦ ♦ 
§372.1528. Under what circumstances does DHS cancel and remove 
benefits from a TANF or food stamp household’s EBT account? 
§372.1529. Who answers questions about EBT cash and food bal-
ances for TANF and food stamp households? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 2. OVERPAYMENTS 
1 TAC §§372.1551 - 372.1554 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1551. What happens if a TANF household is overpaid?
 
§372.1552. What are the reasons a TANF household may be over-
paid?
 
§372.1553. How do TANF households repay benefits?
 




This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 3. RESTORATION 
1 TAC §§372.1601 - 372.1603 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1601. When does DHS restore TANF benefits?
 




§372.1603. When does DHS restore food stamp benefits?
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
♦ ♦ ♦ 
SUBCHAPTER G. RETAILER REQUIRE­
MENTS 
1 TAC §§372.1701 - 372.1720 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
Statutory Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapters 31 and 33. No other 
statutes, articles, or codes are affected by this proposal. 




§372.1702. What are DHS’s requirements for retailers and
 
third-party processors to participate in the EBT system?
 
§372.1703. What are the general conditions for retailers and third-

party processors to participate in the EBT system?
 
§372.1704. What are POS requirements for retailers operating ter-
minals supplied by the retailer management EBT contractor?
 
34 TexReg 3098 May 22, 2009 Texas Register 
♦ ♦ ♦ 
§372.1705. What are DHS’s requirements for retailers that redeem 
food stamp benefits to deploy POS terminals? 
§372.1706. What are the procedures for off-line (manual) transac-
tions? 
§372.1707. What process is followed for off-line (manual) vouchers 
with delayed telephone verification or preliminary telephone verifica-
tion? 
§372.1708. What are DHS’s off-line (manual) procedures for retail-
ers with electronic voucher transaction capacity? 
§372.1709. What are the liability implications for off-line (manual) 
transactions? 
§372.1710. How do retailers choose qualified third-party EBT pro-
cessors? 
§372.1711. How does DHS reimburse retailers and third-party pro-
cessors for EBT transactions? 
§372.1712. How are EBT account discrepancies of settlement totals 
and the corresponding adjustments handled? 
§372.1713. What does a retailer or third-party processor do if it did 
not receive or disagrees with the amount of an individual EBT trans-
action reimbursement to its bank account? 
§372.1714. What are some reasons that could lead to a dispute? 
§372.1715. How long does a retailer or third-party processor have 
to dispute a transaction? 
§372.1716. How are transaction disputes resolved? 
§372.1717. When are transaction disputes resolved? 
§372.1718. What action does a retailer or third-party processor take 
if it disagrees with the resolution of a transaction dispute? 
§372.1719. What option does a retailer or third-party processor have 
if it is dissatisfied with the decision from Lone Star Technology Depart-
ment’s informal review? 
§372.1720. How do retailers or third-party processors outside of 
Texas accept TANF and food stamp benefits issued by the state of 
Texas? 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
CHAPTER 372. TEMPORARY ASSISTANCE 
FOR NEEDY FAMILIES AND SUPPLEMENTAL 
NUTRITION ASSISTANCE PROGRAMS 
SUBCHAPTER A. OVERVIEW AND PURPOSE 
1 TAC §§372.1 - 372.6 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1. Purpose and Scope. 
This chapter covers the following programs: 
(1) the Temporary Assistance for Needy Families (TANF) 
Program; and 
(2) the Supplemental Nutrition Assistance Program 
(SNAP), formerly known as the Food Stamp Program. 
§372.2. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise: 
(1) Authorized representative--In the TANF Program, a 
person whom the certified group authorizes to apply for or manage 
the TANF benefits on behalf of the certified group but who is not in­
cluded in the certified group. In SNAP, a person whom the household 
authorizes to apply for or manage the SNAP benefits on behalf of 
the household. References in this chapter to a certified group, client, 
or household include an authorized representative, unless the context 
indicates otherwise. 
(2) Budgetary needs amount--In the TANF Program, a set 
dollar amount that represents the monthly amount needed by the cer­
tified group to pay for food, clothing, housing, utilities, and incidental 
expenses (which include day-to-day transportation, telephone, laundry, 
unreimbursed medical expenses, recreation, and household supplies). 
(3) Caretaker--In the TANF Program, a person who cares 
for a dependent child, who meets relationship requirements in §372.108 
of this chapter (relating to Relationship Requirement), whom the Texas 
Health and Human Services Commission (HHSC) includes in the certi­
fied group, and who ordinarily receives and manages the TANF benefits 
for the certified group. 
(4) Certified group--The person or group of relatives whose 
needs HHSC includes together in a TANF case. 
(5) CFR--The Code of Federal Regulations. 
(6) Child--A person under 18 years of age. In the TANF 
Program, a child also includes a person under 19 years of age as long as 
the person is a full-time student in a secondary school (or participant in 
an equivalent vocational or technical training program) and the person 
is reasonably expected to complete the school (or the training) before 
the person’s 19th birthday. 
(7) Choices--The TANF employment and training program 
administered by the Texas Workforce Commission. 
PROPOSED RULES May 22, 2009 34 TexReg 3099 
(8) Client--In the TANF Program, the member of the certi­
fied group who receives benefits for the certified group. In SNAP, the 
member of the household who receives benefits for the household. 
(9) Dependent child--In the TANF Program, a child as de­
scribed in the Texas Human Resources Code, §31.002(b). The term 
also means a child who has been deprived of parental support because 
of the death, absence, or incapacity of a parent who does not have 
enough income or resources for a reasonable subsistence compatible 
with health and safety, and who is living with a caretaker. 
(10) Fair market value--The amount of money an item 
would bring if sold in the current local market. 
(11) Family--A group of relatives living together who meet 
the relationship requirements in §372.108 of this chapter. 
(12) Federal Poverty Guidelines--The household income 
guidelines issued annually and published in the Federal Register by the 
U.S. Department of Health and Human Services. Percentages of these 
guidelines are used to determine income eligibility for TANF, SNAP, 
and certain other public assistance programs. 
(13) Household--The person or persons whose needs 
HHSC includes in a SNAP case for benefits. In the TANF Program, 
the family members who live together. 
(14) Parent--A mother or father, as established through bi­
ological relationship or legal process. 
(15) Payee--In the TANF Program, a person who receives 
and manages the TANF benefits for a certified group and who other­
wise qualifies as a caretaker, except HHSC does not include the person 
in the certified group. HHSC designates a payee when no one in the 
household qualifies or wants to be caretaker. 
(16) Personal Responsibility Agreement (PRA)--In the 
TANF Program, a written agreement that defines the responsibilities 
of participants. 
(17) Protective payee--In the TANF Program, a person 
whom HHSC selects to receive and manage benefits for the certified 
group instead of the caretaker. HHSC may designate a protective 
payee whenever HHSC determines that the caretaker has failed to 
comply with one or more program requirements. 
(18) Recognizable needs amount--In the TANF Program, a 
set dollar amount that is 25% of the budgetary needs amount for the 
certified group. 
(19) Representative payee--In the TANF Program, a person 
designated to receive and manage the household’s benefits for a client 
who is incapacitated or incompetent. 
(20) Sibling--A brother, sister, half brother, or half sister, as 
established by biological relationship or legal process. A sibling does 
not include a stepbrother or stepsister. 
(21) SNAP--Supplemental Nutrition Assistance Program, 
formerly known as the Food Stamp Program. 
(22) TANF--Temporary Assistance for Needy Families. 
(23) TANF Non-Cash Program--A component of the 
TANF Program providing TANF-funded services relating to matters 
such as education, employment, and the prevention and treatment of 
substance abuse, but that does not provide benefits (for example, cash 
assistance). 
(24) TANF Program--A program providing temporary ben­
efits (cash assistance) and work opportunities to families with needy 
dependent children. References in this chapter to the TANF Program 
also include the TANF State Program (TANF-SP), unless the context 
clearly indicates otherwise. 
(25) TANF State Program (TANF-SP)--The state-created 
and state-funded program that is the same as the TANF Program, ex­
cept limited to certain Texas counties and two-parent households. Ref­
erences in this chapter to TANF include TANF-SP, unless the context 
clearly indicates otherwise. 
(26) Texas Health and Human Services Commission 
(HHSC)--The state agency that administers the TANF Program and 
SNAP in Texas. 
(27) U.S.--The United States of America. 
(28) U.S.C.--United States Code. 
§372.3. Legal Basis. 
(a) For the TANF Program, the federal law basis is: 
(1) Title IV of the Social Security Act (42 U.S.C. §601 et 
seq.); and 
(2) the federal regulations in 45 CFR, Parts 260 through 
265. 
(b) To the extent the regulations described in subsection (a) of 
this section impose federal mandates that apply to Texas, Texas Health 
and Human Services Commission (HHSC) incorporates the regulations 
by reference for administration of TANF in Texas. If the regulations 
provide options from which Texas may choose, or if Texas is granted 
a waiver from a federal mandate, the rules of this chapter and other 
applicable state administrative rules and policy describe the options 
Texas has chosen and the waivers Texas has been granted. 
(c) For the TANF Program, the state law basis is: 
(1) the Texas Human Resources Code, Chapter 31, which 
authorizes the HHSC to administer the TANF Program in Texas; 
(2) the Texas Human Resources Code, Chapter 34, which 
authorizes HHSC to administer the TANF State Program; and 
(3) the rules of this chapter, as well as other applicable 
HHSC rules. 
(d) For SNAP, the federal law basis is: 
(1) 7 U.S.C. §2011 et seq.; and 
(2) the federal regulations in 7 CFR, Parts 271 through 283. 
(e) To the extent the regulations described in subsection (d) 
of this section impose federal mandates that apply to Texas, HHSC 
incorporates the regulations by reference for administration of SNAP 
in Texas. If the regulations provide options from which Texas may 
choose, or if Texas is granted a waiver from a federal mandate, the 
rules of this chapter and other applicable state administrative rules and 
policy describe the options Texas has chosen and the waivers Texas has 
been granted. 
(f) For SNAP, the state law basis is: 
(1) the Texas Human Resources Code, Chapter 33, which 
authorizes HHSC to administer SNAP in Texas; and 
(2) the rules of this chapter, as well as other applicable 
HHSC rules. 
(g) The Texas Workforce Commission provides TANF and 
SNAP employment and hiring activities and support services as 
described in Title 40 of the Texas Administrative Code, Chapter 
811 (relating to Choices) and Chapter 813 (relating to Food Stamp 
Employment and Training). 
34 TexReg 3100 May 22, 2009 Texas Register 
♦ ♦ ♦ §372.4. Purpose of TANF and SNAP. 
(a) The TANF Program encourages self-sufficiency by provid­
ing temporary cash assistance and work opportunities to needy families 
with dependent children. 
(b) SNAP encourages improved diets by providing nutrition 
assistance to low-income individuals or groups. 
§372.5. Funding for TANF and SNAP. 
(a) The federal government and the State of Texas provide the 
funding for the TANF Program. The State of Texas fully funds the 
TANF State Program. 
(b) The federal government provides most of the funding for 
SNAP and the State of Texas funds the rest. Federal funds pay for 
SNAP benefits and for one-half of the administrative costs. The State 
of Texas pays the other half of the administrative costs. 
§372.6. TANF and SNAP Administrator. 
(a) The Texas Health and Human Services Commission 
(HHSC) administers the TANF Program in Texas under guidance from 
the U.S. Department of Health and Human Services. 
(1) HHSC: 
(A) develops the state plan, policies, and procedures; 
(B) certifies eligible children and families for benefits 
and services; and 
(C) provides the benefits and services. 
(2) The U.S. Department of Health and Human Services: 
(A) approves the state plan; 
(B) provides funding, guidance, and regulations; and 
(C) monitors the operation of the program. 
(b) HHSC administers SNAP in Texas, under guidance from 
the U.S. Department of Agriculture, Food and Nutrition Service. 
(1) HHSC: 
(A) develops the state plan; 
(B) certifies eligible individuals and groups for benefits; 
and 
(C) provides the benefits. 
(2) The U.S. Department of Agriculture, Food and Nutri­
tion Service: 
(A) approves the state plan; 
(B) provides guidance and regulations; 
(C) monitors the operation of the program; and 
(D) authorizes and manages food retailers. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER B. ELIGIBILITY 
DIVISION 1. TANF CERTIFIED GROUPS 
1 TAC §§372.101 - 372.108 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.101. Receiving TANF Benefits. 
(a) The TANF Program provides benefits by certified group, 
meaning to an individual or group of relatives living together in a fam­
ily setting whose needs the Texas Health and Human Services Com­
mission includes together in the TANF case. A certified group must 
include at least one dependent child. 
(b) A recipient of TANF benefits must use the benefits to pro­
vide for the needs of the children in the certified group. 
§372.102. Caretaker. 
(a) A caretaker is a person who cares for a dependent child, 
whom the Texas Health and Human Services Commission includes in 
the certified group, and who ordinarily receives and manages the TANF 
benefits for the certified group. 
(b) To qualify as a caretaker, a person must: 
(1) reside in a family setting with, supervise, and care for: 
(A) a dependent child; 
(B) a child who receives Supplemental Security Income 
(SSI), foster care, or adoption subsidy payments; or 
(C) a child who receives Medicaid based on having re­
ceived SSI; and 
(2) by blood, marriage, or adoption, be related to the child 
as described in §372.108 of this division (relating to Relationship Re­
quirement). 
§372.103. Composition of a TANF Certified Group. 
(a) The Texas Health and Human Services Commission 
(HHSC) may include together in a TANF certified group: 
(1) each dependent child; and 
(2) each relative of a dependent child: 
(A) living with the child in a family setting being es­
tablished or maintained as shown by the relative through continuing 
responsibility for the child’s day-to-day care; and 
(B) whose relationship to the child, by blood, marriage, 
or adoption extends up to the degree indicated in §372.108 of this di­
vision (relating to Relationship Requirement). 
(b) HHSC may continue to include a person in a certified group 
after the person has entered a nursing facility, so long as HHSC deter­
mines the person’s stay in the nursing facility is temporary. 
§372.104. Required TANF Certified Group Members. 
PROPOSED RULES May 22, 2009 34 TexReg 3101 
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Unless a person is excluded under §372.107 of this division (relating 
to Excluded TANF Certified Group Members), the Texas Health and 
Human Services Commission requires the TANF certified group to in­
clude: 
(1) the dependent child for whom application is made; 
(2) each parent of a dependent child living in the house­
hold; and 
(3) each sibling of a dependent child living in the house­
hold. 
§372.105. Eligibility for a Stepparent. 
The Texas Health and Human Services Commission includes in the 
TANF certified group a stepparent living in the household only if the 
parent is disabled or is not living in the household. 
§372.106. Eligibility for the Spouse of a Caretaker. 
If the caretaker is not the child’s parent, the Texas Health and Human 
Services Commission does not include the spouse of the caretaker in the 
TANF certified group, except as described in §372.105 of this division 
(relating to Eligibility for a Stepparent). 
§372.107. Excluded TANF Certified Group Members. 
The Texas Health and Human Services Commission (HHSC) excludes 
from the TANF certified group: 
(1) an authorized representative, payee, or protective 
payee; 
(2) a recipient of Supplemental Security Income (SSI), fos­
ter care, or adoption subsidy payments; and 
(3) a person disqualified from receiving TANF benefits or 
ineligible to receive TANF benefits, because HHSC determines the per­
son: 
(A) does not meet an eligibility requirement relating to 
the person’s: 
(i) age (because, for example, the person does not 
meet the definition of a child); 
(ii) citizenship as explained in Division 3 of this sub­
chapter (relating to Citizenship); 
(iii) residency as explained in Division 4 of this sub­
chapter (relating to Residency); 
(iv) domicile as explained in Division 5 of this sub­
chapter (relating to Domicile); or 
(v) relationship status (because, for example, the 
person is not within the degree of relationship required by §372.108 
of this division (relating to Relationship Requirement); 
(B) committed an intentional TANF program violation 
as described in §357.562(b) of this title (relating to Determination and 
Disposition of Intentional Program Violations); 
(C) failed to comply with §372.1101 of this chapter (re­
lating to Social Security Number Requirements); 
(D) failed to comply with Subchapter E, Division 5 of 
this chapter (relating to Third-party Resources); 
(E) has exhausted the time limits for receiving TANF 
benefits under Division 8 of this subchapter (relating to Time Limits); 
(F) failed to comply with §372.1401 of this chapter (re­
lating to Changes a TANF Household Must Report); 
(G) is a fugitive as explained in §372.501(1) of this sub­
chapter (relating to Disqualifications Due to Criminal Activity); or 
(H) has been convicted of a felony drug offense as ex­
plained in §372.501(2) of this subchapter. 
§372.108. Relationship Requirement. 
In the TANF Program, a person meets the relationship requirement, if 
the person is by law, marriage, or adoption a child’s: 
(1) father, mother, brother, or sister; 
(2) stepfather or stepmother (if the child’s legal parent is 
disabled or if there is no legal parent in the household); 
(3) stepbrother or stepsister; 
(4) grandparent, to the degree of a "great, great, great" 
grandparent; 
(5) uncle or aunt, to the degree of a "great, great" uncle or 
aunt; 
(6) nephew or niece, to the degree of a "great, great" 
nephew or niece; 
(7) first cousin; or 
(8) first cousin once removed. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 2. SNAP HOUSEHOLDS 
1 TAC §§372.151 - 372.153 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.151. Receiving SNAP Benefits. 
SNAP provides benefits by household, as defined in 7 CFR §273.1. A 
household may consist of an individual or a group of individuals who 
live together. 
§372.152. Required SNAP Household Members. 
The Texas Health and Human Services Commission follows 7 CFR 
§273.1(b), which requires including in the household certain people 
living together. 
§372.153. Determining SNAP Household Eligibility. 
To determine eligibility for SNAP benefits of each of the following var­
ious types of households, the Texas Health and Human Services Com­
34 TexReg 3102 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
mission follows the federal regulation or regulations in 7 CFR indicated 
in the following table: 
Figure: 1 TAC §372.153 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 3. CITIZENSHIP 
1 TAC §§372.201 - 372.205 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.201. TANF Citizenship Requirements. 
To be eligible for TANF benefits, a person must be: 
(1) a citizen of the U.S.; 
(2) an alien who legally entered the U.S. before August 22, 
1996, and who meets the eligibility criteria in 8 U.S.C. §1641(b) or (c); 
or 
(3) an alien who legally entered the U.S. on or after August 
22, 1996, and who meets the eligibility criteria in 8 U.S.C. §1612(b) 
and §1613, except that a legal permanent resident alien is eligible after 
residing in the U.S. for five years only if the alien meets one of the 
following eligibility requirements: 
(A) the alien is an honorably discharged veteran or ac­
tive duty military personnel; 
(B) the alien is a spouse, unmarried surviving spouse, 
or minor unmarried child of an honorably discharged veteran or active 
duty military personnel (if a surviving spouse of a deceased veteran or 
active duty military person, the surviving spouse must not have remar­
ried); 
(C) the alien entered the U.S. before August 22, 1996, 
and remained continuously present in the U.S. (a single absence from 
the U.S. of more than 30 days or a combined absence of more than 
90 days interrupts the "continuous presence") since at least August 21, 
1996, until obtaining qualifying immigrant status (an alien who entered 
the U.S. without proper documents or overstayed his or her visa, is 
treated the same as an alien who entered and remained in the U.S. with 
valid immigration documents); 
(D) the alien entered the U.S. with a status described 
in Chart C and meets those eligibility criteria, or meets the criteria in 
A-343, How to Determine Eligibility for Battered Aliens; or 
(E) the alien meets the 40 qualifying quarters require­
ments in A-354, Verifying 40 "Qualifying Quarters," and five years 
have passed since the alien’s legal date of entry. 
§372.202. Verifying Citizenship for TANF. 
(a) TANF applicants must prove eligibility under §372.201 
of this division (relating to TANF Citizenship Requirements). The 
Texas Health and Human Services Commission (HHSC) determines 
what proof is required. Applicants are responsible for providing proof. 
HHSC may obtain proof of citizenship from the Texas Bureau of Vital 
Statistics or from the Social Security Administration. 
(b) HHSC disqualifies TANF applicants HHSC determines 
have failed without good cause to prove eligibility under §372.201 of 
this division. 
(c) HHSC may grant good cause to a TANF applicant who has 
not complied with subsection (a) of this section and may postpone the 
requirement to provide proof until the next eligibility assessment, if the 
applicant: 
(1) made a good faith effort to provide the proof; and 
(2) was unable to provide proof because of circumstances 
beyond the applicant’s control. 
§372.203. SNAP Citizenship Requirements. 
To be eligible for SNAP, a person must be: 
(1) a citizen of the U.S.; or 
(2) an alien legally admitted to the U.S. who meets the eli­
gibility criteria in 8 U.S.C. §1612(a)(2). 
§372.204. Verifying Citizenship for SNAP. 
(a) The Texas Health and Human Services Commission 
(HHSC) requires proof of citizenship from a SNAP applicant if HHSC 
determines the applicant’s citizenship is questionable. Applicants are 
responsible for proving eligibility under §372.203 of this division 
(relating to SNAP Citizenship Requirements) upon request. 
(b) HHSC disqualifies applicants who fail to prove eligibility 
under §372.203 of this division until proof is provided. 
§372.205. Reporting Undocumented Alien Applicants. 
The Texas Health and Human Services Commission reports to the 
United States Citizenship and Immigration Service only those aliens 
who apply for TANF or SNAP benefits and who have a final order of 
deportation, as required for SNAP by 7 U.S.C. §2020(e). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 4. RESIDENCY 
1 TAC §372.251, §372.252 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.251. Residency Requirements for TANF. 
(a) A person must be a Texas resident to be eligible for TANF 
benefits. A person meets the residency requirement if the Texas Health 
and Human Services Commission (HHSC) determines the person lives 
in Texas and intends to remain in Texas permanently or for an indefinite 
time. 
(b) A migrant or itinerant worker meets the residency require­
ment if HHSC determines the migrant or itinerant worker lives in 
Texas, entered the state with a job commitment or an intention to seek 
employment, and is not receiving TANF benefits from another state. 
(c) A TANF recipient who leaves Texas but returns within 90 
days and declares the out-of-state stay was not permanent may establish 
residency for the period the person was out of state, as determined by 
HHSC, and may be eligible for retroactive TANF benefits for the period 
the person was out of state. 
§372.252. Residency Requirements for SNAP. 
(a) To be eligible for SNAP benefits, a person must live in 
Texas. 
(b) The Texas Health and Human Services Commission 
follows 7 CFR §273.3 in determining a SNAP applicant’s residency, 
which does not require a person to reside in a permanent dwelling or 
express an intent to reside in Texas permanently. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 5. DOMICILE 
1 TAC §372.301 
Statutory Authority 
The new section is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs. 
The new section affects Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 31. No other 
statutes, articles, or codes are affected by this proposal. 
§372.301. Domicile Requirements for TANF. 
(a) Each person the Texas Health and Human Services Com­
mission (HHSC) includes in a TANF case for benefits must live in the 
household, unless HHSC has determined the person is temporarily out 
of the home. 
(b) An unmarried minor parent must live in an adult supervised 
setting, as determined by HHSC, to be eligible for TANF benefits. 
(c) HHSC may consider a person to be living in the household 
even though the person has entered a nursing facility, so long as HHSC 
determines the person’s stay in the nursing facility is temporary. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 6. RESOURCES 
1 TAC §§372.351 - 372.356 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.351. Overview of Resources. 
(a) In the TANF Program, resources are cash (or its equivalent) 
and property that is convertible to cash (or its equivalent). Resources 
include: 
(1) cash from income not obligated in the month of receipt; 
and 
(2) lump sum payments received intermittently and no 
more often than once annually. 
(b) In SNAP, the Texas Health and Human Services Commis­
sion follows the definition of resources in 7 CFR §273.8(c). 
§372.352. Resource Eligibility Requirements. 
(a) In TANF, a household meets the resources eligibility re­
quirement if the household’s countable resources are at or below the 
applicable resource limits explained in §372.354 of this division (relat­
ing to Treatment of Resources in TANF). 
(b) In SNAP, a household meets the resources eligibility re­
quirement if the household’s countable resources are at or below the 
34 TexReg 3104 May 22, 2009 Texas Register 
applicable resource limits explained in §372.355 of this division (relat­
ing to Treatment of Resources in SNAP). 
§372.353. Determining the Value of a Non-Cash Resource. 
(a) The Texas Health and Human Services Commission 
(HHSC) considers the value of a non-cash resource, except for a 
vehicle, to be the actual amount of money available from the sale of 
the resource. HHSC determines the value by subtracting any money 
owed on the resource and any costs usually associated with selling the 
resource from the resource’s fair market value. 
(b) HHSC considers the value of a vehicle to be its fair market 
value. 
§372.354. Treatment of Resources in TANF. 
(a) In the TANF Program, the countable resources limit is 
$1,000. 
(b) Unless a resource is excluded under subsection (c) of this 
section, the Texas Health and Human Services Commission (HHSC) 
counts the resources of: 
(1) the members of the certified group; 
(2) each parent of a child in the certified group living in the 
household and ineligible or disqualified from receiving TANF benefits; 
(3) each sibling of a dependent child in the certified group 
living in the household and disqualified from receiving TANF benefits; 
and 
(4) the sponsors and the sponsors’ spouses, for a household 
containing a sponsored alien. 
(c) HHSC excludes the following resources: 
(1) an amount up to $7,500 per person of prepaid burial 
insurance (or of a prepaid funeral plan); 
(2) burial plots; 
(3) crime victim compensation funds; 
(4) earned income tax credit payments to applicants the 
month of receipt and the following month, and to recipients the month 
of receipt and the following 11 months; 
(5) the homestead and surrounding real property, includ­
ing: 
(A) any structure, including a houseboat or a motor 
home, the household uses as its residence; 
(B) surrounding real property divided by a public right-
of-way (such as a street or road) but not divided by real property owned 
by others; and 
(C) the homestead if it is temporarily unoccupied due 
to employment, training for future employment, illness, casualty, or 
natural disaster, as long as the household intends to return; 
(6) resources HHSC determines are not accessible to the 
household, including: 
(A) jointly owned property as described for SNAP in 7 
CFR §273.8(d); and 
(B) trust funds as described for SNAP in 7 CFR 
§273.8(e)(8); 
(7) business property, including property retained for in­
come-producing business purposes; 
(8) vehicles used to transport a disabled household member 
and property used to maintain such vehicles; 
(9) the cash value of all life insurance policies; 
(10) funds from the earned income of a child as described 
in §372.404(2) of this subchapter (relating to Countable and Excluded 
Income in TANF); 
(11) personal possessions HHSC determines are essential 
for daily living, such as clothing, jewelry, furniture, livestock, and farm 
equipment; 
(12) funds from a reimbursement intended for and actually 
used in the month of receipt to repair or replace a lost or damaged re­
source excluded under this section, but HHSC counts the funds from 
such a reimbursement, beginning in the month after receipt, to the ex­
tent the funds were not used as intended to repair or replace the lost or 
damaged resource; 
(13) federal, state, or local government payments provided 
to rebuild a home or replace personal possessions damaged in a disaster, 
including payments under the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. §5121, et seq.), if the recipient 
is subject to legal sanction if the payment is not used as intended; 
(14) any resource federal law excludes; 
(15) funds in a retirement account excluded under 7 U.S.C. 
§2014(g); 
(16) funds in an education account excluded under 7 U.S.C. 
§2014(g); 
(17) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding the money will be repaid, and the applicant or 
recipient reasonably explains to HHSC how the money will be repaid; 
(18) funds from educational assistance payments (but only 
during the quarter, semester, or applicable period the payment is in­
tended to cover); 
(19) the value of real property the household is making a 
good faith effort to sell at a reasonable price; 
(20) funds excluded under §372.355(d) of this division (re­
lating to Treatment of Resources in SNAP); 
(21) funds excluded under §372.404(25) of this subchap­
ter; and 
(22) the fair market value of one automobile up to $4,650. 
§372.355. Treatment of Resources in SNAP. 
(a) In SNAP, the Texas Health and Human Services Commis­
sion (HHSC) follows 7 CFR §273.8(a) and (b) to determine the count­
able resources limit. Unless a household is considered categorically 
eligible for SNAP under 7 CFR §273.2(j) by receiving Supplemental 
Security Income, TANF cash, or TANF non-cash benefits, the count­
able resource limit for a household is the amount of liquid resources 
and excess vehicle values specified in 7 CFR §273.8(b). 
(b) HHSC follows 7 CFR §273.8 to determine whose re­
sources to count in SNAP. 
(c) HHSC follows 7 CFR §273.8 to determine what resources 
are counted, and 7 CFR §273.8(e) and 7 U.S.C. §2014(g) to determine 
what resources are excluded. 
(d) HHSC also excludes: 
(1) up to $2,000 of gifts annually from tax-exempt organi­
zations provided to children with life-threatening conditions; 
(2) independent living payments to youths who are leav­
ing foster care, as provided by the Social Security Act, Title IV-E (42 
U.S.C. §670 et seq.); 
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(3) funds from payments up to $2,000 to Native Americans 
made under the federal Old Age Assistance Claims Settlement Act (25 
U.S.C. §2301) or the federal Alaska Native Claims Settlement Act (43 
U.S.C. §1601); 
(4) funds from payments made to volunteers under Title I 
of the Domestic Volunteer Services Act of 1973 (regardless of whether 
the recipient was receiving SNAP benefits at the time of receipt); 
(5) funds from adoption subsidy payments made under Ti­
tle IV-A and Title IV-E of the Social Security Act; 
(6) funds from insurance policy dividends; 
(7) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(8) $15,000 for the first vehicle and $4,650 for each addi­
tional vehicle; and 
(9) resources of categorically eligible households as de­
scribed in 7 CFR §273.8(a). 
§372.356. Consequences of Transferring Resources. 
(a) In the TANF Program, the Texas Health and Human Ser­
vices Commission (HHSC) calculates a period of ineligibility based 
on the fair market value of a resource the household transfers without 
compensation: 
(1) during the three months before the application file date 
described in §372.903 of this chapter (relating to Application File 
Date), if the resource is countable under §372.354 of this division 
(relating to Treatment of Resources in TANF); and 
(2) during any period HHSC has certified the household 
for TANF benefits, if the resource is countable under §372.354 of this 
division. 
(b) In SNAP, HHSC follows 7 CFR §273.8(i) to determine 
whether a transfer of resources by an applicant or recipient affects the 
applicant’s or recipient’s eligibility. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
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DIVISION 7. INCOME 
1 TAC §§372.401 - 372.411 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.401. Overview of Income. 
(a) In the TANF Program, income is the receipt of cash or its 
equivalent, either earned or unearned, a person may directly or in­
directly use to meet basic needs (such as food, clothing, and shel­
ter). Earned income is compensation received from employment or 
job training and includes military and flight pay, allowances for hous­
ing and food, and receipts from self-employment (but not receipts from 
ownership of property involving less than 20 hours of work per week, 
which are unearned income). All other income is unearned income, 
including dividends and withdrawals from excluded resources. Lump-
sum payments occurring no more than once annually are considered a 
resource. Lump-sum payments occurring more than once annually are 
considered income. 
(b) In SNAP, the Texas Health and Human Services Commis­
sion follows the definition of income in 7 CFR §273.9(b). 
§372.402. Income Eligibility Requirements. 
In TANF and SNAP, a household meets the income eligibility require­
ment if the household’s countable income is at or below the applicable 
income limits explained in §372.408 of this division (relating to Deter­
mining Income Eligibility). 
§372.403. Determining Whose Income Counts in TANF. 
Unless the income is excluded under §372.404 of this division (relating 
to Countable and Excluded Income in TANF), the Texas Health and 
Human Services Commission counts the income of: 
(1) members of the certified group; 
(2) each parent of a child in the certified group living in the 
household and ineligible or disqualified from receiving TANF benefits; 
(3) each sibling of a dependent child in the certified group 
living in the household and disqualified from receiving TANF benefits; 
(4) stepparents living with the certified group; 
(5) parents living with an unmarried minor parent recipi­
ent; and 
(6) sponsors and the sponsors’ spouses, for a household 
with a sponsored alien. 
§372.404. Countable and Excluded Income in TANF. 
In the TANF program, the Texas Health and Human Services Commis­
sion (HHSC) counts all income of a person described in §372.403 of 
this division (relating to Determining Whose Income Counts in TANF), 
except HHSC excludes the following: 
(1) any income federal law excludes; 
(2) the earned income of a child who is: 
(A) a full-time student, as defined by the school (regard­
less of how many hours the child works); or 
(B) a part-time student employed less than 30 hours a 
week; 
(3) up to $300 per federal fiscal quarter in cash gifts and 
contributions from private, nonprofit organizations and based on need; 
(4) up to $75 per month in regular child support payments 
per household, except HHSC counts all child support payments a 
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household receives if HHSC determines the household violated an 
agreement to assign child support to the State; 
(5) income legally diverted before actual receipt, such as 
payments a parent makes for alimony, child support, and to dependents 
outside the home; 
(6) proceeds from claims on insurance policies to compen­
sate a loss or used to pay medical expenses; 
(7) payments from federal volunteer programs for volun­
teer service, such as payments: 
(A) for volunteer service in a senior citizen volunteer 
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000 
et seq.); 
(B) for volunteer service to Volunteers in Service to 
America (VISTA), under 42 U.S.C. §§4951 - 4960; and 
(C) for volunteer service under the National and Com­
munity Service Act (42 U.S.C. §§12511 - 12656); 
(8) payments from federal programs for on-the-job training 
made to a child under 19 years of age and under the parental control of 
another household member, including payments made under any law 
described in paragraph (7) of this section, or under the Workforce In­
vestment Act of 1998; 
(9) the value of any benefits received under a government 
nutrition assistance program based on need, including benefits under 
SNAP, the Child Nutrition Act of 1966, the National School Lunch 
Act, and the Older Americans Act of 1965; 
(10) foster care payments; 
(11) payments made under a government housing assis­
tance program based on need; 
(12) energy assistance payments; 
(13) job training payments that: 
(A) are earmarked as reimbursement for training-re­
lated expenses; and 
(B) do not duplicate payment for an item covered by 
budgetary needs; 
(14) a lump sum provided and used to pay burial, legal, or 
medical bills, or to replace damaged or lost possessions, except HHSC 
does not exclude amounts from lump sums used for another purpose; 
(15) reimbursements for monies spent on items not covered 
by budgetary needs; 
(16) amounts deducted from royalties for production ex­
penses and severance taxes; 
(17) all income of Supplemental Security Income recipi­
ents; 
(18) third-party funds received and used for a third-party 
beneficiary who is not a household member; 
(19) vendor payments from funds not legally obligated to 
the household; 
(20) veterans benefits for special needs items not covered 
by budgetary needs; 
(21) workers’ compensation payments legally obligated to 
the recipient that are earmarked and used for medical expenses; 
(22) the amount of any nonfarm self-employment income 
offsetting a tax deduction taken that year for a farm loss, for households 
with farms generating income of at least $1,000 annually; 
(23) any income described in §372.355(d) of this subchap­
ter (relating to Treatment of Resources in SNAP); 
(24) any income described in §372.354(c)(4), (13), (17), 
and (18) of this subchapter (relating to Treatment of Resources in 
TANF); 
(25) crime victim’s compensation payments; and 
(26) the earned income of a person who marries a caretaker 
or payee, for the first six months from the date of the marriage, if: 
(A) the caretaker or payee is receiving TANF benefits 
on the date of the marriage; and 
(B) the combined income of the person and the care­
taker or payee, countable under this section, not exceeding 200% of 
the Federal Poverty Guidelines, as calculated based on the total num­
ber of the following persons: 
(i) the caretaker or payee; 
(ii) the person who marries the caretaker or payee; 
(iii) each child living in the household who is re­
lated to the caretaker, payee, or person within the degree described in 
§372.108 of this chapter (relating to Relationship Requirement); and 
(iv) a required member if not disqualified or ineligi­
ble. 
§372.405. Determining Whose Income Counts in SNAP. 
The Texas Health and Human Services Commission follows 7 CFR 
§273.9 to determine whose income to count in SNAP. 
§372.406. Countable and Excluded Income in SNAP. 
(a) In SNAP, the Texas Health and Human Services Commis­
sion (HHSC) follows 7 CFR §273.9 to determine what income to count, 
and 7 CFR §273.9(c) and 7 U.S.C. §2014(d) to determine what income 
to exclude. 
(b) HHSC also excludes: 
(1) payments described in §372.404(7) of this division (re­
lating to Countable and Excluded Income in TANF); 
(2) any income described in §372.355(d) of this subchapter 
(relating to Treatment of Resources in SNAP); and 
(3) amounts deducted from royalties for production ex­
penses and severance taxes. 
§372.407. Consequences for Failure to Pursue Other Income. 
(a) In SNAP, there is no requirement for members of a house­
hold to pursue or accept income; however, a recipient not exempt from 
work requirements must accept a suitable job as noted in §372.1351 of 
this chapter (relating to SNAP Work Requirements). 
(b) In the TANF Program, a person described in §372.403 of 
this division (relating to Determining Whose Income Counts in TANF), 
without good cause, must pursue and accept all income to which the 
person is legally entitled. The Texas Health and Human Services Com­
mission (HHSC) may determine a certified group ineligible for TANF 
benefits due to a household member’s failure to comply with this re­
quirement. 
(c) HHSC may grant good cause for failure to comply with 
subsection (b) of this section if: 
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(1) the potential income is Supplemental Security Income 
(SSI), the person is physically or mentally unable to apply for the SSI, 
and HHSC fails to assist the person with the SSI application process; 
or 
(2) if HHSC determines that pursuing or accepting the in­
come: 
(A) causes financial hardship to the household; 
(B) is not cost-effective; 
(C) endangers the health or safety of a household mem­
ber; or 
(D) requires the assistance of an attorney, which the per­
son was unable to obtain after making a reasonable effort. 
§372.408. Determining Income Eligibility. 
(a) In the TANF Program, the Texas Health and Human Ser
vices Commission (HHSC) determines income eligibility by applying 
the following tests: 
(1) Budgetary needs test. The first income eligibility test 
for TANF applicants, the budgetary needs test applies to households 
that have not received TANF benefits during the four months before the 
­
application month. HHSC determines the applicable budgetary needs 
amount from the table in paragraph (2) of this subsection, based on 
the persons in the certified group and whether the household includes 
a second parent. A household passes this test if the total income un­
der §372.403 of this division (relating to Determining Whose Income 
Counts in TANF) does not exceed the budgetary needs amount. 
(2) Recognizable needs test. The second income eligibility 
test for TANF applicants, the recognizable needs test applies to the con­
tinuing income eligibility of TANF recipients. HHSC determines the 
applicable recognizable needs amount from the following table, based 
on the persons in the certified group and whether the household in­
cludes a second parent. A household passes this test if the total in­
come under §372.403 of this division, minus all applicable deductions 
in §372.409 of this division (relating to Allowable Deductions from 
Countable Income in TANF), is equal to or less than the recognizable 
needs amount. 
Figure: 1 TAC §372.408(a)(2) 
(b) In SNAP, HHSC follows 7 CFR §273.9 and §273.10 to 
determine income eligibility. 
§372.409. Allowable Deductions from Countable Income in TANF. 
(a) In the TANF Program, the Texas Health and Human Ser
vices Commission (HHSC) deducts the following amounts, in the order 
listed, for each person in the certified group: 
(1) a standard work-related expense up to $120 from 
earned income; 
­
(2) a disregard of 90% of earned income over $120, up to 
a maximum disregard amount of $1,400, which: 
(A) is allowed the first four months the earnings should 
be budgeted; 
(B) is allowed no more than four months in any 12­
month period; and 
(C) is not allowed: 
(i) for a full calendar year after HHSC applies the 
maximum disregard of $1,400, beginning on the date HHSC first de­
termines the household ineligible for TANF; and 
(ii) if HHSC determines the client voluntarily quit a 
job without good cause within 60 days before applying for TANF; 
(3) the actual cost of dependent child care needed to allow 
a household member to work, up to $200 monthly for each dependent 
child under age two and up to $175 monthly for each dependent child 
age two or older (or incapacitated adult); and 
(4) the amount of any farm loss not excluded under 
§372.404(22) of this division (relating to Countable and Excluded 
Income in TANF). 
(b) In the case of a parent ineligible or disqualified from re­
ceiving TANF benefits under Division 3 of this subchapter (relating to 
Citizenship); Division 8 of this subchapter (relating to Time Limits); 
or §372.301(b) of this subchapter (relating to Domicile Requirements 
for TANF), HHSC deducts only the following from income and counts 
any amount remaining as unearned income of the members of the cer­
tified group: 
(1) the amount of any alimony or child support payments 
paid to or for nonhousehold members; 
(2) the amount of any payments the parent makes to tax 
dependents not living in the home of the parent; 
(3) the standard $120 work-related expense deduction; and 
(4) the applicable budgetary needs amount indicated in the 
table in §372.408(a)(2) of this division (relating to Determining Income 
Eligibility) corresponding to the following number of persons: 
(A) the parent; plus 
(B) each member of the household: 
(i) who is not included in the certified group for any 
reason other than failing to meet the eligibility requirement in Division 
3 of this subchapter; and 
(ii) whom the parent can claim as a tax dependent or 
is legally obligated to support. 
(c) In the case of a parent who is ineligible or disqualified from 
receiving TANF benefits for any reason other than those described in 
subsection (b) of this section, HHSC allows deductions from countable 
income as indicated in subsection (a) of this section; however, HHSC 
does not include the disqualified parent in the certified group. 
(d) In the case of a stepparent who is not in the certified group, 
HHSC deducts only the following and counts any amount remaining 
as unearned income of the members of the certified group: 
(1) the standard $120 work-related expense deduction from 
earned income; 
(2) the amount of any payments the stepparent makes for 
alimony or child support paid to or for nonhousehold members; 
(3) the amount of any payments the stepparent makes to tax 
dependents not living in the home of the stepparent; and 
(4) the applicable budgetary needs amount indicated in the 
table in §372.408(a)(2) of this division corresponding to the following 
number of persons: 
(A) the stepparent; plus 
(B) each member of the household: 
(i) not included in the certified group for any reason 
other than failing to meet the eligibility requirement in Division 3 of 
this subchapter; and 
(ii) whom the stepparent can claim as a tax depen­
dent or is legally obligated to support. 
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(e) In the case of a parent of an unmarried minor parent choos­
ing not to apply for TANF, HHSC deducts only the following and 
counts any amount remaining as unearned income of the members of 
the certified group: 
(1) the standard $120 work-related expense deduction from 
earned income; 
(2) the amount of any payments the parent makes for al­
imony or child support paid to or for nonhousehold members; 
(3) the amount of any payments the parent makes to tax 
dependents not living in the home of the parent; and 
(4) the applicable budgetary needs amount indicated in the 
table in §372.408(a)(2) of this division that corresponds to the follow­
ing number of persons: 
(A) the parent; plus 
(B) each member of the household: 
(i) not included in the certified group for any reason 
other than failing to meet the eligibility requirement in Division 3 of 
this subchapter; and 
(ii) whom the parent can claim as a tax dependent or 
is legally obligated to support. 
§372.410. Allowable Deductions from Countable Income in SNAP. 
In SNAP, the Texas Health and Human Services Commission (HHSC) 
follows 7 CFR §273.9 and HHSC: 
(1) does not deduct costs related to self-employment in­
come from illegal activities; 
(2) allows an uncapped excess shelter deduction for house­
holds with an elderly or disabled member, even if the member is dis­
qualified; 
(3) deducts a standard utility allowance for households that 
qualify due to out-of-pocket heating and cooling costs; 
(4) deducts a basic utility allowance for households with 
utility expenses that do not qualify for the standard utility allowance in 
paragraph (3) of this section; 
(5) allows a standard shelter deduction for homeless house­
holds under 7 CFR §273.9(d)(1); and 
(6) gives elderly or disabled households the option of de­
ducting actual allowable medical expenses (as explained in 7 CFR 
§273.9(d)(3)) or, using a standard medical deduction, which is a set 
amount HHSC negotiates annually with the U.S. Department of Agri­
culture, Food and Nutrition Service. 
§372.411. Projecting Future Household Income. 
(a) In both TANF and SNAP, the Texas Health and Human 
Services Commission (HHSC) follows 7 CFR §273.10(c) to budget 
future anticipated income. 
(b) To convert weekly or biweekly payments to monthly 
amounts, HHSC multiplies weekly payments by 4.33 and biweekly 
payments by 2.17. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 8. TIME LIMITS 
1 TAC §§372.451 - 372.457 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.451. Time Limits. 
(a) Time limits in TANF and SNAP are a set maximum amount 
of time a person is eligible to receive a benefit. A person becomes 
ineligible for a benefit once the time limit for that benefit has expired. 
(b) In the TANF Program, the Texas Health and Human Ser­
vices Commission (HHSC) applies time limits: 
(1) in all areas of the state; 
(2) to all cases of TANF cash assistance; and 
(3) to all adult members of the certified group. 
(c) In SNAP, HHSC follows 7 CFR §273.24 and applies time 
limits to household members ages 18 to 49 who fail to meet the work 
requirement described in §372.1351 of this chapter (relating to SNAP 
Work Requirements), unless the household member is exempt as de­
scribed in §372.456 of this division (relating to SNAP Time Limit Ex­
emptions). 
(d) A TANF recipient who exhausts a time limit becomes ineli­
gible for TANF cash assistance for five years, unless the person demon­
strates that the person is exempt from the time limit on the basis of 
hardship, as outlined in §372.452 of this division (relating to TANF 
Time Limit Exemptions). 
§372.452. TANF Time Limit Exemptions. 
(a) The Texas Health and Human Services Commission 
(HHSC) may exempt a recipient and continue TANF cash assistance 
after a time limit expires if HHSC determines: 
(1) the recipient cooperated with all applicable Choices re­
quirements during the time the recipient was subject to the time limit 
(as explained in §372.1154(g) of this chapter (relating to Cooperating 
with Personal Responsibility Agreement Requirements)); and 
(2) the recipient meets one of the following hardship crite­
ria: 
(A) severe personal hardship, for such reasons as: 
(i) a terminal or permanent disabling illness or in­
jury; 
(ii) temporary incapacity due to illness or injury; or 
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(iii) the need to provide 30 or more days of care to a 
close family member (does not have to be a household member) who 
is disabled due to a temporary, permanent, or terminal illness or injury; 
or 
(B) local economic hardship, for reasons such as: 
(i) the recipient lives in a county with an unemploy­
ment rate of more than 10% (this is also known as a county hardship); 
or 
(ii) the recipient completed an independent job 
search, including contacting at least 40 potential employers within 30 
days, but failed to find employment earning at least the amount of the 
TANF cash assistance plus any applicable work-expense disregard 
(this is also known as an employment hardship). 
(b) A recipient HHSC exempted from a time limit due to the 
employment hardship explained in subsection (a)(2)(B)(ii) of this sec­
tion must search for work by contacting at least 40 potential employers 
each month of the exemption period. If HHSC determines the recip­
ient has not met this requirement, the recipient loses the employment 
hardship exemption and may not receive another employment hardship 
exemption during the five-year period of ineligibility. 
§372.453. Requesting a TANF Time Limit Exemption. 
A TANF recipient must request a time limit exemption: 
(1) in the case of a severe personal hardship as described 
at §372.452(a)(2)(A) of this division (relating to TANF Time Limit 
Exemptions), within 90 days after: 
(A) the date the personal illness or injury began; or 
(B) the date the recipient is needed to care for a close 
family member; 
(2) in the case of a county hardship as described at 
§372.452(a)(2)(B)(i) of this division, at any time during the recipient’s 
five-year period of ineligibility; and 
(3) in the case of an employment hardship as described at 
§372.452(a)(2)(B)(ii) of this division, within 90 days after the date that 
the recipient exhausts the TANF time limit, loses a job, or experiences 
a reduction in work hours. 
§372.454. 60-Month Lifetime TANF Cash Limit. 
The Texas Health and Human Services Commission (HHSC) follows 
45 CFR §264.1 and applies a 60-month lifetime limit to all TANF 
households with an adult in the certified group. HHSC counts both 
TANF and TANF-State Program cash assistance benefit months toward 
the 60-month lifetime limit. 
§372.455. Continuing Eligibility Beyond the 60-Month Lifetime 
TANF Cash Limit. 
(a) A TANF household subject to ineligibility due to the 60­
month lifetime TANF cash limit is eligible for extended TANF cash 
assistance if: 
(1) Texas Health and Human Services Commission 
(HHSC) records indicate each adult member of the certified group 
cooperated with any applicable Choices or child support requirements 
for at least 48 months of the 60-month period; and 
(2) HHSC determines any adult in the household meets one 
or more of the following hardship criteria: 
(A) the adult has a verified mental or physical disability 
expected to last more than 180 days, is certified to receive community-
based services through the Texas Department of Aging and Disability 
Services (DADS), and the adult has applied for or agrees to apply for 
Supplemental Security Income (SSI) benefits; 
(B) the adult is listed as the primary caregiver for a fam­
ily member receiving community-based services from DADS or who 
has a verified mental or physical disability expected to last more than 
180 days, and who has applied for or agrees to apply for SSI benefits; 
(C) the adult is a victim of domestic violence; 
(D) the adult currently resides in a county that does not 
offer full Choices services; 
(E) the adult resided in a county without full Choices 
services during at least one month of the last 12 countable months of 
the 60-month period; or 
(F) the adult: 
(i) was unable to obtain or maintain employment, 
other than migrant or seasonal work, during the last 12 months before 
the end of the 60-month period, earning at least enough to have ex­
ceeded the TANF income limit if the earnings were calculated without 
taking the earned income deduction that is explained in §372.409 of 
this subchapter (relating to Allowable Deductions from Countable In­
come in TANF); 
(ii) had no more than one Choices penalty during the 
60-month period; and 
(iii) did not voluntarily quit a job during the last 12 
months of the 60-month period. 
(b) Eligibility for extended TANF cash assistance under sub­
section (a)(2)(D) - (F) of this section is limited to a total of 24 months. 
(c) A household receiving extended TANF benefits perma­
nently loses eligibility for the extended TANF benefits if HHSC 
determines an adult member of the certified group failed without good 
cause to comply with the TANF Choices or child support requirements. 
§372.456. SNAP Time Limit Exemptions. 
The Texas Health and Human Services Commission (HHSC) may ex­
empt a person from a SNAP time limit if HHSC determines the person: 
(1) meets the criteria explained in 7 CFR §273.24(c); 
(2) resides in a federally approved waiver area to which the 
time limit does not apply, as described in 7 U.S.C. §2015(o)(4); or 
(3) resides in a county in which SNAP Employment and 
Training is not provided. 
§372.457. Regaining SNAP Eligibility After a Time Limit Disqualifi-
cation. 
A person disqualified because of SNAP time limits regains eligibility 
if the person: 
(1) meets the work requirement as provided by 7 CFR 
§273.24(d) and (e); or 
(2) becomes exempt from the time limit under §372.456 of 
this division (relating to SNAP Time Limit Exemptions). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 9. CRIMINAL ACTIVITY 
1 TAC §372.501 
Statutory Authority 
The new section is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new section affects Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.501. Disqualifications Due to Criminal Activity. 
In TANF and SNAP, a person is disqualified from receiving benefits 
if the Texas Health and Human Services Commission determines the 
person: 
(1) is a fugitive (a person fleeing to avoid prosecution or 
confinement for a felony criminal conviction, or found by a court to be 
violating federal or state probation or parole); or 
(2) is convicted of a felony drug offense committed on or 
after April 1, 2002. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER C. ASSOCIATED PROGRAMS 
DIVISION 1. SNAP BENEFITS FOR DISASTER 
VICTIMS 
1 TAC §372.601 
Statutory Authority 
The new section is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 33, which authorizes HHSC to administer nutri­
tional assistance programs. 
The new section affects Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 33. No other 
statutes, articles, or codes are affected by this proposal. 
§372.601. SNAP Benefits for Disaster Victims. 
To address the specific nutrition needs of disaster victims for a tempo­
rary period during and after a disaster, the Texas Health and Human 
Services Commission may: 
(1) administer SNAP benefits to disaster victims as ex­
plained in 7 U.S.C. §2014(h); and 
(2) request that the U.S. Department of Agriculture, Food 
and Nutrition Service grant waivers from applicable requirements of 
the SNAP regulations. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 2. SNAP-COMBINED 
APPLICATION PROJECT (SNAP-CAP) 
1 TAC §§372.651 - 372.655 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 31. No other 
statutes, articles, or codes are affected by this proposal. 
§372.651. Overview of SNAP-CAP. 
SNAP-Combined Application Project (SNAP-CAP) is a demonstration 
project the Texas Health and Human Services Commission administers 
to improve access to SNAP for elderly and disabled individuals. 
§372.652. SNAP-CAP Eligibility Requirements. 
A recipient is eligible for SNAP-CAP if the recipient: 
(1) receives Supplemental Security Income; 
(2) lives in Texas; 
(3) is 50 years of age or older (unless the U.S. Department 
of Agriculture, Food and Nutrition Service approves modifications to 
this requirement in the waiver); 
(4) is not receiving SNAP benefits (unless the U.S. Depart­
ment of Agriculture, Food and Nutrition Service approves modifica­
tions to this requirement in the waiver); and 
(5) is not institutionalized. 
§372.653. SNAP-CAP Application Process. 
(a) The Texas Health and Human Services Commission 
(HHSC) identifies potentially eligible Supplemental Security Income 
(SSI) recipients and mails them a simplified application. 
(b) To apply, the SSI recipient completes and signs the appli­
cation, and submits the simplified application to the HHSC Centralized 
Benefit Services unit. 
§372.654. SNAP-CAP Certification Process. 
(a) The Texas Health and Human Services Commission 
(HHSC), Centralized Benefit Services unit processes SNAP-CAP ap­
plications without requiring an interview and without the involvement 
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of the local HHSC office (except in special situations when local office 
assistance is requested). 
(b) HHSC certifies eligible applicants as single person house­
holds. 
(c) Using Social Security Administration data obtained under 
Supplemental Security Income regulations, HHSC certifies eligible ap­
plicants for 36 months of benefits at a time. 
(d) HHSC provides each SNAP-CAP recipient a standard 
monthly benefit amount, as approved by the U.S. Department of 
Agriculture, Food and Nutrition Service. The SNAP-CAP benefit 
amount is a set amount based on what the average SNAP benefit 
amount would be under the regular SNAP policy. A recipient with 
high shelter costs may receive a higher standard benefit amount than a 
recipient with lower shelter costs, as required by the U.S. Department 
of Agriculture, Food and Nutrition Service. 
(e) HHSC sends the applicant a notice of eligibility upon cer­
tification. 
§372.655. Reporting Changes. 
The Texas Health and Human Services Commission does not require 
SNAP-CAP participants to report changes between certification peri­
ods. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 3. TANF NON-CASH PROGRAM 
1 TAC §372.701, §372.702 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapters 31 and 34, which authorize HHSC to administer 
financial assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 34. No 
other statutes, articles, or codes are affected by this proposal. 
§372.701. Overview of the TANF Non-Cash Program. 
(a) The TANF Non-Cash Program is a component of the TANF 
Program, with different eligibility requirements, providing services but 
not cash assistance. 
(b) The Texas Health and Human Services Commission 
(HHSC) provides information about the TANF Non-Cash Program 
to SNAP applicants and others who are potentially eligible. HHSC 
describes the program’s TANF-funded services, including services 
relating to the prevention and treatment of substance abuse, adult 
education, and employment. 
§372.702. TANF Non-Cash Eligibility Requirements. 
(a) An applicant is eligible for services under the TANF Non-
Cash Program if the Texas Health and Human Services Commission 
(HHSC) determines the household’s countable liquid resources com­
bined with any excess vehicle value do not exceed $5,000. 
(b) HHSC determines a household’s excess vehicle value by 
adding together: 
(1) the amount of the fair market value of one countable 
vehicle exceeding $15,000; and 
(2) the amount of the fair market value of other countable 
vehicles exceeding $4,650. 
(c) In evaluating a household’s eligibility for the TANF Non-
Cash Program, HHSC applies any applicable exclusions in §372.354 
of this chapter (relating to Treatment of Resources in TANF). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 4. TANF STATE PROGRAM 
(TANF-SP) 
1 TAC §§372.751 - 372.753 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 31. No other 
statutes, articles, or codes are affected by this proposal. 
§372.751. Overview of the TANF State Program. 
The TANF State Program (TANF-SP) is a state-created and 
state-funded program that is the same as the TANF Program, except 
limited to certain Texas counties and two-parent households. The 
Texas Health and Human Services Commission determines who 
participates in TANF-SP. 
§372.752. TANF-State Program Eligibility Requirements. 
TANF-State Program (TANF-SP) participants must meet all TANF 
program requirements in this chapter, except a TANF-SP participant 
is not required to assign child support payments received by the 
participant to the State. 
§372.753. Determining Eligibility and Benefits. 
The Texas Health and Human Services Commission (HHSC) deter­
mines eligibility and benefits for the TANF-State Program the same 
way it determines eligibility and benefits for the TANF Program, except 
HHSC counts as unearned income the amount of any monthly child 
support payments above $75 received by a participant in determining 
the household’s: 
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(1) income eligibility under Subchapter B, Division 7, of 
this chapter (relating to Income); and 
(2) benefits under Subchapter F, Division 1, of this chapter 
(relating to Benefits in General). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 5. ONE-TIME TANF (OTTANF) 
1 TAC §372.801, §372.802 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 31. No other 
statutes, articles, or codes are affected by this proposal. 
§372.801. Overview of One-Time TANF. 
One-Time TANF is an option within the TANF Program. Instead of 
monthly TANF benefits, the applicant receives a single lump sum as­
sistance payment. 
§372.802. One-Time TANF Eligibility Requirements. 
(a) A One-Time TANF (OTTANF) applicant must: 
(1) meet all TANF eligibility and participation require­
ments in this chapter, except the requirement at §372.1154(g) of 
this chapter (relating to Cooperating with Personal Responsibility 
Agreement Requirements) to participate in the Choices work program; 
(2) not have received an OTTANF benefit during the 12 
months before the application month; 
(3) be in need of emergency assistance; and 
(4) be employed or likely to be employed within a short 
period of time. 
(b) The household meets the criteria in subsection (a)(2) and 
(3) of this section if a caretaker adult: 
(1) is facing a crisis due to the loss or potential loss of trans­
portation or shelter, or due to a medical emergency that temporarily 
prevents the person from working; 
(2) lost employment during the period beginning two 
months before the application month through the month the Texas 
Health and Human Services Commission (HHSC) determines the 
household’s eligibility (loss of employment does not include voluntary 
quit without good cause); or 
(3) graduated from a university, college, junior college, or 
technical training school within the 12 months before the application 
month through the month HHSC determines household eligibility and: 
(A) is unemployed or underemployed; 
learning; 
(B) is not currently enrolled in an institution of higher 
(C) provides proof of his or her degree or certificate of 
completion from a university, college, junior college, or technical train­
ing school; and 
(D) received TANF benefits or an OTTANF benefit 
anytime in the 12 months before enrolling or while attending a univer­
sity, college, junior college, or technical training school. 
(c) In the case of a household with only one adult in the cer­
tified group, the household meets the criteria in subsection (a)(2) and 
(3) of this section if: 
(1) a child in the household lost the financial support of 
a parent or stepparent through death, divorce, separation, abandon­
ment, or termination or reduction of financial support within the last 
12 months before the application month through the month HHSC de­
termines household eligibility; and 
(2) the adult has a history of employment within the 12 
months before the application month or the month HHSC determines 
household eligibility. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER D. APPLICATION PROCESS 
DIVISION 1. APPLICATION 
1 TAC §§372.901 - 372.906 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.901. Applying for TANF or SNAP. 
(a) A person applies for benefits under the TANF Program: 
(1) on the Internet at www.yourtexasbenefits.com; 
(2) over the telephone by calling 2-1-1; or 
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(3) by completing a paper application and mailing or faxing 
it to the Texas Health and Human Services Commission (HHSC). 
(b) A person applies for SNAP benefits or for both TANF and 
SNAP: 
(1) on the Internet at www.yourtexasbenefits.com; or 
(2) by completing a paper application and mailing or faxing 
it to HHSC. 
(c) A person may obtain a paper application: 
(1) from an HHSC benefits office or other location that car
ries the application; 
­
(2) by printing, downloading, or requesting a paper appli­
cation at www.yourtexasbenefits.com; 
(3) by calling 2-1-1; or 
(4) by submitting a written request by mail or fax to HHSC. 
(d) To apply, a person or the person’s authorized representative 
must: 
(1) provide all requested information in accordance with 
HHSC instructions (upon request, HHSC will assist); 
(2) sign and date the application; and 
(3) submit the signed and dated application to HHSC in 
accordance with HHSC instructions. 
(e) If all members of a household have applied with the So­
cial Security Administration for Supplemental Security Income (SSI) 
benefits, but they do not yet receive SSI, the household may apply for 
SNAP benefits at the Social Security office. 
(f) A person receiving SSI may choose to apply for SNAP ben­
efits under the SNAP-Combined Application Project (SNAP-CAP), as 
explained in §372.653 of this chapter (relating to SNAP-CAP Appli­
cation Process). 
§372.902. Incomplete Applications. 
(a) The Texas Health and Human Services Commission 
(HHSC) accepts incomplete applications if they contain the applicant’s 
name, address, and an acceptable signature (meaning the applicant’s 
signature or the signature of a person HHSC is satisfied has authority 
to represent the applicant). 
(b) An applicant who fails to complete the application must 
provide the omitted information during the eligibility interview and, as 
a result, may have a longer than normal interview. 
§372.903. Application File Date. 
The application file date is the date, determined by the Texas Health 
and Human Services Commission (HHSC), that HHSC receives an ac­
ceptable application. 
§372.904. Application Processing Time Frame. 
(a) For a TANF application, the Texas Health and Human Ser­
vices Commission (HHSC) certifies or denies the application by the 
45th day after the application file date explained in §372.903 of this di­
vision (relating to Application File Date), unless the household is sub­
ject to a one-month period of demonstrating cooperation as explained 
in §372.1155(d) of this chapter (relating to Consequence for Nonco­
operation with Personal Responsibility Agreement Requirements), in 
which case the application processing period is extended by the time 
period for demonstrating cooperation. 
(b) For a SNAP application, except in the case of an expedited 
application as described in §372.956 of this subchapter (relating to Ex­
pedited SNAP Application Process), HHSC certifies or denies the ap­
plication as soon as possible but not later than 30 days after the appli­
cation file date explained in §372.903 of this division. If the 30th day 
is not a workday, then the processing period ends on the last previous 
workday. 
(c) The first day of the application processing period is the day 
after the application file date, except as described in subsection (d) of 
this section. 
(d) In SNAP, if an applicant resides in an institution and is 
also applying for Supplemental Security Income, the first day of the 
application processing period is the day the applicant is released from 
the institution, if the day is after the application file date. 
§372.905. Designation of an Authorized Representative. 
(a) TANF applicants or recipients may designate an authorized 
representative to represent the household in the application and review 
process if the household is unable to conduct business due to incapacity 
or incompetence. The Texas Health and Human Services Commission 
(HHSC) may designate another person or entity as authorized repre­
sentative and protective payee to apply for and manage benefits on the 
household’s behalf if HHSC determines a parent is not using the bene­
fits for his or her dependent child’s needs. 
(b) SNAP applicants or recipients may designate an authorized 
representative according to the requirements in 7 CFR §273.2. 
§372.906. Choosing to Apply for TANF Benefits. 
(a) The TANF Program may not be the best choice for some 
families seeking assistance. Together, Texas Health and Human Ser­
vices Commission (HHSC) staff and potential applicants discuss the 
program and explore the family’s situation and needs. HHSC explains: 
(1) assistance is temporary; 
(2) alternatives must be explored; 
(3) adults should seek employment and pursue other re­
sources (such as child support from an absent parent); and 
(4) a TANF application is also a request to help family 
members find jobs. 
(b) As appropriate, HHSC encourages potential applicants to 
seek independence and self-sufficiency by, for example, choosing em­
ployment instead of TANF assistance. To support employment, fami­
lies may apply for Medicaid coverage, SNAP benefits, or both. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 2. INTERVIEW 
1 TAC §§372.951 - 372.958 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
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HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.951. Interview Requirements. 
(a) Except as noted in §372.654 of this chapter (relating to 
SNAP-CAP Certification Process), the Texas Health and Human Ser­
vices Commission (HHSC) requires an interview to determine eligibil­
ity for: 
(1) TANF and SNAP applicants; 
(2) TANF recipients at the periodic eligibility review; and 
(3) SNAP recipients at recertification. 
(b) HHSC conducts the interview with applicants and recipi­
ents face-to-face if: 
(1) the applicant or recipient requests a face-to-face inter­
view; 
(2) a member of the household is currently disqualified 
from TANF or SNAP because of an intentional program violation, 
unless the household proves to HHSC’s satisfaction that the interview 
requirement is a hardship as described in subsection (c)(2) of this 
section; 
(3) HHSC is unable to reach the applicant or recipient by 
telephone. 
(c) Unless the applicant or recipient requests a face-to-face in­
terview, HHSC conducts the interview with the applicant or recipient 
by telephone if the household provides HHSC a contact telephone num­
ber and: 
(1) all adult members of the household are elderly or dis­
abled and have no earned income; 
(2) a hardship as determined by HHSC (such as illness, 
prolonged severe weather, transportation difficulties, or conflict with 
a work or training schedule) prevents a face-to-face interview in the 
office; 
(3) the applicant resides in a shelter for battered women and 
would be in danger if she left the center; or 
(4) HHSC chooses to conduct the interview by telephone. 
§372.952. Interview Scheduling. 
(a) The Texas Health and Human Services Commission 
(HHSC) schedules TANF and SNAP interviews after the application 
file date explained in §372.903 of this subchapter (relating to Appli­
cation File Date). HHSC attempts to schedule interviews on dates 
and at times that accommodate the needs of applicants. For example, 
if the only adult is working, HHSC may schedule the interview after 
working hours. 
(b) Unless HHSC interviews the applicant on the day of appli­
cation, HHSC provides applicants with advance written notice of the 
date, time, and location of the interview. If the interview location is the 
applicant’s home, the notice may set the time as "morning" or "after­
noon." 
§372.953. Interview Content. 
(a) During TANF and SNAP interviews, the Texas Health and 
Human Services Commission (HHSC): 
(1) provides information; and 
(2) asks questions to obtain eligibility information and ver­
ifications. 
(b) Applicants are primarily responsible for proving their el­
igibility; however, HHSC may provide reasonable assistance. HHSC 
allows an applicant at least 10 calendar days to provide proof of an el­
igibility factor. 
(c) In TANF cases, as a condition of eligibility, applicants and 
recipients must provide HHSC any requested information or designate 
a source of the information acceptable to HHSC. Applicants and re­
cipients must cooperate during the eligibility process and during any 
later reviews, such as quality control reviews and audits. Such re­
quired cooperation includes answering HHSC questions regarding how 
the household meets its expenses based on the income and resources 
reported to HHSC, and providing verification of the answers to such 
questions. HHSC may deny benefits for failure to cooperate. 
(d) In SNAP cases, HHSC follows 7 CFR §273.2(d), allowing 
a person who has lost eligibility to reapply. 
§372.954. Action Taken After an Interview. 
After the TANF or SNAP interview, the Texas Health and Human Ser­
vices Commission: 
(1) certifies an eligible household; 
(2) denies an ineligible household or an individual house­
hold member who fails to meet or prove an eligibility factor, or who 
fails to agree to or, after agreeing, fails to comply with a requirement; 
or 
(3) delays the eligibility decision, as provided by §372.955 
of this division (relating to Delayed Eligibility Decisions). 
§372.955. Delayed Eligibility Decisions. 
(a) If the Texas Health and Human Services Commission 
(HHSC) delays a TANF or SNAP eligibility decision to give an 
applicant time to prove eligibility information, HHSC informs the 
applicant in writing of possible sources of available proof. The notice 
to delay an eligibility decision specifies: 
(1) the reason for the delay; 
(2) what information HHSC needs from the applicant or 
what action the applicant or HHSC must take; and 
(3) the final date by which: 
(A) the applicant must provide the requested informa­
tion or prove he has taken the required action; or 
(B) HHSC must take action. 
(b) An applicant’s failure to provide information or to take a 
required action may result in adverse action, including denial of the 
application. 
§372.956. Expedited SNAP Application Process. 
(a) The Texas Health and Human Services Commission 
(HHSC) follows 7 CFR §273.2(i) and expedites SNAP eligibility 
decisions for applicants in need of emergency food benefits. 
(b) For applicants who qualify for expedited service, HHSC 
provides an eligibility decision no later than the workday after the ap­
plication is filed. 
(c) For eligible applicants who do not qualify for expedited 
service, HHSC provides an eligibility decision: 
(1) within seven days after application, for an applicant liv­
ing in a drug or alcohol treatment center; or 
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(2) within five days after release from a public institution, 
for a joint SNAP and Supplemental Security Income applicant released 
from a public institution. 
(d) HHSC may choose to postpone certain eligibility steps to 
expedite SNAP services, including the verification of the eligibility in­
formation required by 7 CFR §273.2(i)(4). HHSC does not postpone 
the following requirements: 
(1) verification of the identity of the person interviewed, as 
required by 7 CFR §273.2(f)(1)(vii); 
(2) verification that household members who are subject to 
the 20-hour-per-week work requirement explained in 7 CFR §273.24 
meet this requirement; and 
(3) finger imaging of nonexempt household members who 
are present during the eligibility interview, as required by §372.1202 
of this chapter (relating to Finger-imaging Requirement). 
§372.957. Periodic Eligibility Review. 
(a) In some TANF cases, the Texas Health and Human 
Services Commission (HHSC) elects to review eligibility every 12 
months, but in most cases, HHSC reviews eligibility every six months. 
(b) SNAP eligibility periods vary from one to 12 months, 
based on household circumstances and as determined by HHSC, 
except: 
(1) as explained in §372.654 of this chapter (relating to 
SNAP-CAP Certification Process); and 
(2) for a categorically eligible household in which all mem­
bers receive Supplemental Security Income, the eligibility period is 36 
months (as approved by the U.S. Department of Agriculture, Food and 
Nutrition Service). 
§372.958. Renewal Notification. 
(a) Before the end of the eligibility period, the Texas Health 
and Human Services Commission (HHSC) mails a review form to the 
household. HHSC schedules an appointment for an eligibility inter­
view when the recipient returns the application. 
(b) HHSC follows 7 CFR §273.14(b) and notifies SNAP 
households of the expiration of their certification periods. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 3. CASE DISPOSITION 
1 TAC §§372.1001 - 372.1003 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and  33.  No  
other statutes, articles, or codes are affected by this proposal. 
§372.1001. Notification of Final Eligibility Decision. 
(a) In the TANF Program, the Texas Health and Human 
Services Commission (HHSC) notifies TANF applicants in writing 
of HHSC’s final eligibility decision. The written notice informs the 
applicant or recipient of the right to request a hearing to appeal the 
eligibility determination. 
(b) In SNAP, HHSC provides notice: 
(1) to SNAP applicant households as explained in 7 CFR 
§273.10(g)(1); 
(2) related to recertification as explained in 7 CFR 
§273.10(g)(2); and 
(3) related to returned or undeliverable mail as explained 
in 7 CFR §273.13(c). 
§372.1002. Appeal of Eligibility Decision. 
TANF and SNAP households may appeal Texas Health and Human 
Services Commission (HHSC) decisions as provided by HHSC’s fair 
hearing rules in Chapter 357 of this title (relating to Hearings). 
§372.1003. Reopening a Denied Application. 
(a) Applications. When processing SNAP and TANF appli­
cations, the Texas Health and Human Services Commission (HHSC) 
follows 7 CFR §273.2(h)(2)(i)(A) and reopens a denied application, so 
long as the household complies with the missed requirements as re­
quired by the federal regulation. HHSC otherwise requires the house­
hold to file a new application. 
(b) SNAP recertifications. HHSC follows 7 CFR 
§273.14(e)(2) and reopens a denied SNAP application for recertifica­
tion, so long as the household complies with the missed requirements 
as required by the federal regulation. HHSC otherwise requires the 
household to file a new application. 
(c) TANF periodic reviews. For TANF periodic reviews, 
HHSC follows the same policy for SNAP recertifications in subsection 
(b) of this section, except HHSC reopens the denied application if the 
household complies with the missed requirements within 60 days after 
the original file date. HHSC otherwise requires the household to file 
a new application. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER E. PARTICIPATION 
REQUIREMENTS 
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DIVISION 1. SOCIAL SECURITY NUMBERS 
1 TAC §372.1101 
Statutory Authority 
The new section is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new section affects Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1101. Social Security Number Requirements. 
(a) In the TANF Program, all certified group members must 
either provide a social security number (SSN) or demonstrate having 
applied for an SSN. The Texas Health and Human Services Commis­
sion (HHSC) postpones requiring proof of application for an SSN for a 
child who is six months of age or younger until either the next review 
of eligibility or the sixth month after the child’s birth month, whichever 
is later. 
(b) For SNAP, household members must meet the require­
ments in 7 CFR §273.6. 
(c) HHSC verifies with the Social Security Administration the 
accuracy of the SSN provided by a TANF or SNAP applicant. House­
hold members must cooperate to clear any discrepancies. 
(d) HHSC may disqualify a person from TANF benefits, 
SNAP benefits, or both, if HHSC determines that the person has failed 
to comply with this section. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 2. THE TANF PERSONAL 
RESPONSIBILITY AGREEMENT (PRA) 
1 TAC §§372.1151 - 372.1156 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 31. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1151. Purpose and Scope of the Personal Responsibility Agree-
ment. 
(a) A Personal Responsibility Agreement (PRA) is a written 
agreement that defines the responsibilities of a participant in the TANF 
Program and the State. 
(b) As a condition of participation in the TANF Program, the 
following persons must sign and cooperate with the requirements of a 
PRA: 
(1) each adult in a certified group; 
(2) each minor parent in a certified group whom the Texas 
Health and Human Services Commission (HHSC) certifies as an adult; 
and 
(3) each payee. 
(c) A person described in subsection (b) of this section must 
cooperate with every requirement of a PRA the person has signed, un­
less HHSC determines the person is exempt from a particular require­
ment. 
§372.1152. Consequence of Not Signing a Personal Responsibility 
Agreement. 
If a household member who is required to sign a Personal Responsibil­
ity Agreement fails or refuses to do so, the Texas Health and Human 
Services Commission denies TANF benefits to the household. 
§372.1153. Personal Responsibility Agreement Requirements. 
(a) A Personal Responsibility Agreement (PRA) of a payee 
contains the following requirements: 
(1) Child support. The parent of a dependent child must 
cooperate if necessary to establish the paternity of the dependent child 
and to establish or enforce child support. 
(2) Children’s health checkups. A dependent child must 
complete early and periodic screening, diagnosis, and treatment check­
ups on schedule. 
(3) Children’s immunizations. A dependent child must 
be immunized unless the child is exempt, as prescribed by the Texas 
Health and Safety Code, §161.004. 
(4) Children’s school attendance. A dependent child under 
18 years of age and a parent under 19 years of age must attend school 
regularly, if the child or parent has not completed high school or its 
equivalent, unless the child or parent is exempt under the Texas Edu­
cation Code, §25.086. 
(5) No drug or alcohol abuse. A person must refrain from 
abusing alcohol and from possessing, using, or selling marijuana or a 
controlled substance in violation of the Texas Health and Safety Code, 
Chapter 481. 
(b) The PRA of an adult in a certified group and a minor parent 
in a certified group whom the Texas Health and Human Services Com­
mission (HHSC) has certified as an adult contains all the requirements 
in subsection (a) of this section and the following requirements: 
(1) Retaining employment. The person must refrain from 
voluntarily quitting employment of at least 30 hours per week without 
good cause. 
(2) Activities toward becoming self-sufficient. The person 
must engage in an activity toward becoming self-sufficient through par­
ticipation in an education, job placement, employment skills, volunteer, 
or work program. 
(3) Parenting skills training. If appropriate, the person 
must attend appropriate parenting skills training classes. 
§372.1154. Cooperating with Personal Responsibility Agreement Re-
quirements. 
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(a) Child support. 
(1) A person cooperates with this requirement: 
(A) for a person who is not exempt, by: 
(i) assigning the right to receive child support pay­
ments to the State of Texas; 
(ii) providing information to the Texas Health and 
Human Services Commission (HHSC) for a referral to the Office of 
the Attorney General (OAG) to, if necessary, establish the paternity of a 
dependent child, and to establish or enforce child and medical support; 
and 
(iii) cooperating with Title IV-D program rules as 
specified in §55.3 and §55.4 of this title (relating to Cooperation Re­
quired for Recipients of Child Support Services; and Determination of 
Cooperation); or 
(B) for a person who claims to be exempt, by providing 
HHSC any requested information to verify the exemption. 
(2) A person is exempt from the child support requirement 
if the OAG or HHSC determines: 
(A) the person is a participant in the TANF State Pro­
gram; 
(B) the child was conceived as a result of incest or rape; 
(C) adoption proceedings for the child are pending and 
the parent of the child, for three months or less, has been working with 
an agency to decide whether to place the child for adoption; 
(D) the child may be physically or emotionally harmed 
by cooperation; 
(E) the parent may be physically harmed, or emotion­
ally harmed to the extent of impairing the parent’s ability to care for 
the child, by cooperation; or 
(F) the requirement is waived under 45 CFR §260.52(c) 
in accordance with the requirements of the Texas Human Resources 
Code, §31.0322. 
(b) Children’s health checkups. 
(1) A person cooperates with this requirement by: 
(A) enrolling the child in the Texas Health Steps Pro­
gram administered by the Texas Department of State Health Services 
(DSHS); 
(B) ensuring that the child participates in the Texas 
Health Steps Program; and 
(C) providing DSHS any requested verification of co­
operation. 
(2) HHSC communicates with DSHS, or the Medicaid in­
surance carrier that DSHS contracts with, to verify cooperation with 
this requirement. 
(c) Children’s immunizations. A person cooperates with this 
requirement: 
(1) for a child who is not exempt, by: 
(A) ensuring that the child receives all appropriate im­
munization shots on schedule (or in accordance with any alternate im­
munization schedule prescribed for the child); and 
(B) submitting verification to HHSC in the form of an 
immunization record from a licensed medical professional or a record 
showing the child attends a public school; or 
(2) for a child who is exempt under the Texas Health and 
Safety Code, §161.004, by verifying the exemption to HHSC with in­
formation such as: 
(A) medical records indicating or a statement from a li­
censed physician stating that immunization is not in the child’s best 
medical interests; or 
(B) a statement by the caretaker or parent that the re­
quirement violates the caretaker’s or parent’s religious beliefs or con­
science. 
(d) Children’s school attendance. A person cooperates with 
this requirement: 
(1) for a child who is not exempt, by: 
(A) ensuring regular school attendance by each person 
in the household subject to the requirement; and 
(B) submitting verification to HHSC on request, such as 
a written or oral statement from the school; or 
(2) for a child who is exempt under the Texas Education 
Code, §25.086, by providing HHSC any requested information that 
would verify the exemption. 
(e) No drug or alcohol abuse. HHSC verifies cooperation with 
this requirement by obtaining criminal history information on the per­
son from the Texas Department of Public Safety or another law en­
forcement agency. HHSC considers a person to be cooperating with 
this requirement if the person is neither convicted of nor receives de­
ferred adjudication for: 
(1) a crime involving alcohol abuse; or 
(2) an offense under the Texas Health and Safety Code, 
Chapter 481, involving marijuana or another controlled substance. 
(f) Retaining employment. A person cooperates with this re­
quirement by not voluntarily quitting a job of 30 or more hours per 
week without good cause to do so. HHSC determines cooperation with 
this requirement. When HHSC learns that the person no longer has the 
job, HHSC investigates and decides whether the work separation was 
a voluntary quit, and if so, whether there was good cause to quit under 
§372.1156 of this division (relating to Good Cause for Noncooperation 
with Personal Responsibility Agreement Requirements). 
(1) Voluntarily quitting a job means any separation from 
employment that HHSC determines was initiated by the person, re­
gardless of whether the employer or the person claims that the person 
resigned or was fired. For example, HHSC may decide the work sep­
aration was not a voluntary quit if a person resigned at the employer’s 
demand. Similarly, HHSC may decide the work separation was a vol­
untary quit when a person is fired for reasons such as leaving a job 
unannounced. 
(2) HHSC does not consider either of the following to be a 
separation from employment: 
(A) a reduction in work hours below 30 per week, if the 
person continues to work for the same employer; or 
(B) the ending of a self-employment enterprise. 
(g) Activities toward becoming self-sufficient. 
(1) A person who is not exempt cooperates with this re­
quirement by enrolling and participating in the Choices work program 
administered by the Texas Workforce Commission (TWC). TWC deter­
mines cooperation with the Choices work program and informs HHSC 
of noncooperation. 
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(2) A person who claims to be exempt from this require­
ment cooperates by demonstrating the exemption to HHSC or TWC. 
(3) A person is exempt from this requirement (but may 
choose to voluntarily participate, as applicable) if the person: 
(A) chooses the One-Time TANF benefit instead of reg­
ular TANF benefits, as explained in §372.802 of this chapter (relating 
to One-Time TANF Eligibility Requirements); 
(B) lives in a county that does not offer Choices work 
program services; 
(C) is a caretaker relative of a disabled person who lives 
in the home and requires the caretaker relative’s presence, or is a single 
person caring for a child under one year of age; 
(D) is a single grandparent 50 years of age or older car­
ing for a child under three years of age; 
(E) is disabled and the disability is expected to last more 
than 180 days; 
(F) is pregnant and unable to work as a result of the 
pregnancy; or 
(G) is 60 years of age or older. 
(h) Parenting skills training. A person cooperates with this 
requirement by: 
(1) ensuring that each minor parent in the certified group 
and each parent in the certified group with a child in the home under 
five years of age attends parenting skills training classes; and 
(2) submitting verification to HHSC, such as a written or 
oral statement from the provider of the training. 
§372.1155. Consequence for Noncooperation with Personal Respon-
sibility Agreement Requirements. 
(a) If a person fails or refuses to cooperate with a requirement 
of a Personal Responsibility Agreement (PRA) the person signed, the 
Texas Health and Human Services Commission (HHSC) takes the ap­
plicable action described in subsections (b) - (d) of this section, un­
less the person demonstrates good cause for the noncooperation as ex­
plained in §372.1156 of this division (relating to Good Cause for Non­
cooperation with Personal Responsibility Agreement Requirements). 
(b) HHSC stops TANF benefits to a person and to the house­
hold for a one-month period or until the person demonstrates coop­
eration with the requirement of the PRA for which the sanction was 
imposed, whichever is longer. 
(c) If a person fails or refuses to cooperate with either of the re­
quirements described in §372.1154(a) or (g) of this division (relating to 
Cooperating with Personal Responsibility Agreement Requirements), 
HHSC denies Medicaid benefits to the person (but not to other mem­
bers of the household who are receiving Medicaid), unless the person 
demonstrates to HHSC: 
(1) the person is pregnant; or 
(2) the person is under age 19. 
(d) If a person fails to cooperate for two consecutive months, 
HHSC terminates the person’s and the household’s eligibility for TANF 
benefits. The person must reapply for TANF benefits and demonstrate 
cooperation with all PRA requirements that apply to the person for a 
one-month period before the person or the household may again receive 
TANF benefits. 
§372.1156. Good Cause for Noncooperation with Personal Respon-
sibility Agreement Requirements. 
(a) Child support. The Texas Health and Human Services 
Commission (HHSC) grants good cause for noncooperation with child 
support requirements only if the person demonstrates: 
(1) the person was exempt under §372.1154(a)(2) of this 
division (relating to Cooperating with Personal Responsibility Agree­
ment Requirements) at the time of the noncooperation; or 
(2) the noncooperation resulted from other circumstances 
the person could not control (reasons that do not conflict with Title 
IV-D program rules). 
(b) Children’s health checkups. HHSC grants good cause for 
noncooperation with the Texas Health Steps program if: 
(1) a licensed physician documents that the participation 
would risk the child’s health; 
(2) the child’s caretaker or parent represents to HHSC staff 
that participation would violate his or her religious beliefs; or 
(3) the Texas Health Steps worker confirms that transporta­
tion was unavailable, medical providers were unavailable, or the health 
screening was not needed (because, for example, the child is on a mod­
ified immunization schedule). 
(c) School attendance. HHSC grants good cause for failure to 
comply with school attendance if: 
(1) the teen parent has a child under 12 weeks of age; or 
(2) no one in the home is willing and able to care for the 
child and child care is not available through the Texas Workforce Com­
mission or the school district. 
(d) Retaining employment. Good cause for quitting a job of 
30 or more hours per week means being forced to quit due to circum­
stances beyond the control of the person. HHSC does not consider good 
cause for quitting to include resigning a job in order to accept another 
job that: 
(1) does not materialize; 
(2) results in employment of less than 30 hours a week; or 
(3) results in employment with weekly earnings of less than 
federal minimum hourly wage multiplied by 30. 
(e) Activities toward becoming self-sufficient. The Texas 
Workforce Commission determines whether a person has good cause 
for failing to cooperate with the Choices program. 
(f) Parenting skills training. HHSC grants good cause for fail­
ure to comply with parenting skills training if: 
(1) HHSC verifies that there are no classes in the area; 
(2) the person provides a statement from the provider that 
classes were full; 
(3) the person submits a doctor’s statement or medical 
records verifying that the person was ill; or 
(4) the person fails to attend a class due to circumstances 
beyond the person’s control, as determined by HHSC, and the person 
submits verification satisfactory to HHSC. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901860 
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♦ ♦ ♦ 
♦ ♦ ♦ 
Steve Aragón 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 3. FINGER IMAGING 
1 TAC §§372.1201 - 372.1204 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1201. Legal Basis and Purpose. 
(a) The Texas Health and Human Services Commission 
(HHSC) takes and keeps on file an electronic copy of a person’s 
fingerprints, as required by Texas Human Resources Code, §31.0325. 
(b) Finger imaging allows HHSC to verify the identity of a 
person to help prevent fraud. 
§372.1202. Finger-imaging Requirement. 
(a) TANF and SNAP household members must comply with 
the finger-imaging requirement in this section as a condition of eligi­
bility for benefits. 
(b) If the Texas Health and Human Services Commission 
(HHSC) does not already have fingerprints on file at the time of an 
eligibility interview and if the person is not exempt under §372.1203 of 
this division (relating to Finger-imaging Exemption), HHSC requires 
finger imaging of: 
(1) TANF adults and minor parents of children, including 
disqualified household members; and 
(2) eligible adult SNAP household members and minors 
who are heads-of-household. 
§372.1203. Finger-imaging Exemption. 
(a) The Texas Health and Human Services Commission 
(HHSC) exempts the following TANF and SNAP household members 
from the finger-imaging requirement if HHSC determines the exemp­
tion applies: 
(1) persons physically unable to provide the requested fin­
ger images; 
(2) persons who attempt to comply but are unable through 
no fault of their own, such as equipment failure; 
(3) elderly or disabled persons, if HHSC determines the re­
quirement would cause an undue burden to the person because of the 
person’s condition, in which case HHSC may require written verifica­
tion of the person’s condition from a medical professional; and 
(4) persons temporarily unable to travel to the Lone Star 
Image System (LSIS) site to be finger imaged, if the person: 
(A) has an injury or illness that prevents traveling to the 
LSIS site; 
(B) resides at a battered women’s shelter and is unable 
to safely travel to the LSIS site to be finger imaged; 
(C) is out of the geographic area at the time of the inter­
view or when the finger image is requested (not applicable to One-Time 
TANF (OTTANF)); 
(D) resides more than five miles from the closest LSIS 
site and does not have a vehicle or other reliable transportation to that 
location, or is unable to travel for reasons beyond the person’s control, 
regardless of distance (not applicable to OTTANF); or 
(E) has a work schedule that does not allow the person 
to travel to the LSIS site during HHSC office hours (not applicable to 
OTTANF). 
(b) A person who meets any of the exemption criteria in sub­
section (a)(4)(A) - (E) of this section must comply with the finger-imag­
ing requirement no later than the next TANF periodic review, or the 
next SNAP recertification or reapplication, unless the person is exempt 
for a different reason. 
(c) If finger images were not previously provided, HHSC may 
request finger imaging each time HHSC redetermines a TANF or SNAP 
household’s eligibility. An exemption granted by HHSC under subsec­
tion (a) of this section applies only to the finger-imaging request that 
prompted the exemption. If HHSC requests finger imaging of a person 
who was previously exempt under subsection (a) of this section, the 
person must either comply with the request or again request an exemp­
tion from the requirement. 
§372.1204. Consequence for Noncompliance with Finger-imaging 
Requirement. 
If a member of a TANF or SNAP household who is required to comply 
with the finger-imaging requirement fails to comply, the Texas Health 
and Human Services Commission denies benefits to the household. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 4. TANF WORKFORCE 
ORIENTATION 
1 TAC §§372.1251 - 372.1253 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 31. No other 
statutes, articles, or codes are affected by this proposal. 
§372.1251. TANF Workforce Orientation Requirement. 
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(a) A person described in subsection (b) of this section must 
attend an orientation presented by a local workforce development board 
as a condition of TANF eligibility, unless the person is exempt under 
§372.1252(b) of this division (relating to TANF Workforce Orientation 
Exemption). 
(b) The following must comply with the workforce orientation 
requirement: 
(1) a person applying for TANF as a caretaker; and 
(2) a person who has reached the 60th month of TANF as­
sistance and is applying for an extension of TANF benefits on the basis 
of hardship, as explained in §372.452 of this chapter (relating to TANF 
Time Limit Exemptions). 
§372.1252. TANF Workforce Orientation Exemption. 
(a) A person is not exempt from the workforce orientation re­
quirement even if extraordinary circumstances prevent the person from 
attending a regularly scheduled orientation within the time frame of the 
Texas Health and Human Services Commission’s (HHSC’s) processing 
of the TANF application. Instead, the person must attend an alternative 
workforce orientation by a local workforce development board, such as 
through an individually scheduled appointment or through participat­
ing by telephone. 
(b) If a person is prevented from attending a regularly sched­
uled orientation due to extraordinary circumstances, and the person 
attempts to attend an alternative orientation within the time frame of 
HHSC’s processing of the TANF application but no alternative orienta­
tion is provided, HHSC may consider the person to have met the work­
force orientation requirement due to the person’s attempts to cooperate. 
§372.1253. Consequence for Noncompliance With TANF Workforce 
Orientation Requirements. 
If a person who is required to comply with the TANF workforce orien­
tation requirement fails to comply, the Texas Health and Human Ser­
vices Commission may deny TANF benefits to the household. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 5. THIRD-PARTY RESOURCES 
1 TAC §§372.1301 - 372.1303 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1301. Overview of Third-party Resources. 
(a) A third-party resource is a source of payment for medical 
expenses other than Medicaid. Third-party resources include payments 
from private and public health insurance and from other liable third 
parties that can be applied toward the recipient’s medical expenses. 
(b) Members of a certified group who receive Medicaid 
must comply with third-party resources requirements, as described in 
§372.1302 of this division (relating to Third-party Resource Require­
ments). 
§372.1302. Third-party Resource Requirements. 
TANF recipients who receive Medicaid must: 
(1) cooperate in identifying and pursuing any third party 
who may be liable for medical expenses; and 
(2) reimburse the State for medical expenses paid by Med­
icaid that should have been paid from a third-party resource. 
§372.1303. Consequence for Noncompliance with Third-party Re-
source Requirements. 
If a person who must comply with third-party resource requirements 
fails to comply, the Texas Health and Human Services Commission 
may disqualify the person from receiving TANF benefits. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 6. WORK 
1 TAC §§372.1351 - 372.1353 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1351. SNAP Work Requirements. 
In SNAP, the Texas Health and Human Services Commission follows 
7 CFR §273.7 and requires non-exempt household members to: 
(1) register for work; 
(2) not voluntarily quit a job or reduce work hours to less 
than 30 per week, without good cause to do so; 
(3) participate in a SNAP Employment and Training Pro­
gram; 
(4) participate in a workfare program; 
PROPOSED RULES May 22, 2009 34 TexReg 3121 
♦ ♦ ♦ 
♦ ♦ ♦ 
(5) report to an employer; and 
(6) accept a bona fide offer of suitable employment. 
§372.1352. Consequence for Noncompliance with SNAP Work Re-
quirements. 
(a) If a non-exempt household member fails to comply with 
SNAP work requirements and does not demonstrate good cause for the 
failure to comply, the Texas Health and Human Services Commission: 
(1) denies benefits to the household if the primary wage 
earner failed to comply; or 
(2) disqualifies only the person who failed to comply if the 
person is not the household’s primary wage earner. 
(b) The length of the period of denial or disqualification under 
subsection (a) of this section is as follows or until the person complies, 
whichever is longer: 
(1) one month, if it is the first noncompliance; 
(2) three months, if it is the second noncompliance; and 
(3) six months, if it is the third or any subsequent noncom­
pliance. 
§372.1353. Consequence for a TANF Parent on Strike. 
The Texas Health and Human Services Commission denies TANF ben­
efits to the household for any month in which a parent participates in a 
strike. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 7. REPORTING CHANGES 
1 TAC §§372.1401 - 372.1404 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1401. Changes a TANF Household Must Report. 
A TANF household must report a change in: 
(1) income, including the source of income and the amount 
of countable income; 
(2) resources, including the amount of countable resources, 
changes in vehicle ownership, and the receipt of a lump sum payment 
or settlement; 
(3) household composition, including new household 
members and household members who leave the home; 
(4) residence; 
(5) medical insurance; 
(6) information relating to an absent parent (such as a new 
job or residence address); and 
(7) circumstances, other than employment, that affect the 
amount of benefits or an exemption from participation in the Choices 
work requirement, as described in §372.1154(g) of this subchapter 
(relating to Cooperating with Personal Responsibility Agreement 
Requirements). 
§372.1402. Changes a SNAP Household Must Report. 
(a) A SNAP household must report changes as explained in 7 
CFR §273.12, except: 
(1) households are not required to report changes in shelter 
costs; and 
(2) all households must report changes in their resident ad­
dress. 
(b) This section does not apply to a participant in the SNAP-
Combined Application Project (SNAP-CAP), as explained in §372.655 
of this chapter (relating to Reporting Changes). 
§372.1403. Time Frame to Report a Change. 
TANF and SNAP households must report a change described in 
§372.1402 of this division (relating to Changes a SNAP Household 
Must Report) within 10 days after the household learns of the change, 
as described in 7 CFR §273.12(a)(3). 
§372.1404. Time Frame for Action on a Reported Change. 
(a) The Texas Health and Human Services Commission 
(HHSC) takes action on a reported change promptly as required by 7 
CFR §273.12. 
(b) For situations in which verification is required, HHSC 
requires verification of a reported change that would increase benefits 
before action is taken to increase benefits, as described in 7 CFR 
§273.12(c)(1)(iii). The effective date of the benefit increase is depen­
dent on whether verification is provided timely as described in 7 CFR 
§273.12(c)(1)(iii). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
SUBCHAPTER F. BENEFITS 
DIVISION 1. BENEFITS IN GENERAL 
1 TAC §§372.1501 - 372.1521 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
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HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1501. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 
(1) Cash-back--The disbursement of funds from a TANF 
account transacted through a point-of-sale (POS) terminal. 
(2) Client--A person authorized to receive benefits and per­
form transactions. 
(3) Day--A calendar day unless otherwise specified. 
(4) Electronic Benefit Transfer (EBT)--An electronic sys­
tem that allows public assistance benefits to be issued to a client via an 
EBT card. The client authorizes transfer of benefits from the client’s 
account to a retailer account to receive cash or pay for products. 
(5) EBT card--A debit card used to access SNAP and 
TANF benefits for the purchase of food or allowable items, or to obtain 
cash. 
(6) EBT contractor--A vendor that contracts with the Texas 
Health and Human Services Commission to provide EBT services in 
Texas. 







(F) reconciliation; or 
(G) inquiry. 
(8) EBT system--An electronic payments system that uses 
electronic funds transfer, automated teller machines, and point-of-sale 
technology for the delivery of public assistance benefits. The major 
components of the Texas EBT system are call center, retailer manage­
ment, application software, and central processing. 
(9) Personal identification number (PIN)--A four-digit al­
phanumeric code selected by or assigned to a client. The PIN is used 
to verify the identity of a cardholder when performing an online EBT 
program transaction at an automated teller machine or point-of-sale ter­
minal. 
(10) Point-of-sale (POS) terminal--A range of electronic 
devices deployed at retailer locations and used to initiate the electronic 
debit of client accounts and credit retailer accounts as a purchase is 
made, or to initiate the electronic credit to the client account and debit 
to the retailer account for a return. 
(11) Retailer--A merchant authorized by the U.S. Depart­
ment of Agriculture, Food and Nutrition Service to accept SNAP ben­
efits, or that chooses to accept TANF cash for purchases or chooses to 
provide TANF cash. 
§372.1502. Maximum Benefit Amounts. 
(a) In the TANF Program, there is no guarantee of a particular 
benefit amount. The Texas Health and Human Services Commission 
periodically determines benefit amounts based on funds appropriated 
by state law. 
(b) In SNAP, the U.S. Department of Agriculture, Food and 
Nutrition Service annually determines the maximum benefit amounts. 
The current amounts may be found at the following Internet site: 
www.fns.usda.gov/fsp/applicant_recipients/fs_Res_Ben_Elig.htm. 
§372.1503. Minimum Benefit Amounts. 
(a) In the TANF Program, the minimum amount of monthly 
benefits is $10. A household must qualify for at least this amount in 
order to receive TANF benefits. 
(b) In SNAP, the minimum amount of benefits in the first 
month is $10, and a household must qualify for at least this amount to 
receive SNAP benefits. For subsequent months, there is no minimum 
benefit amount. 
§372.1504. SNAP Benefit Allotment Amounts. 
Under a waiver granted Texas by the U.S. Department of Agriculture, 
Food and Nutrition Service, the Texas Health and Human Services 
Commission issues SNAP benefits in allotments of $1, $3, and $5 with­
out rounding up as otherwise required by 7 CFR §274.2(f)(3). 
§372.1505. Determining Monthly Benefits. 
(a) In the TANF Program, the Texas Health and Human Ser­
vices Commission (HHSC) determines the monthly amount of benefits 
by: 
(1) totaling the household’s countable income under 
§372.403 of this chapter (relating to Determining Whose Income 
Counts in TANF); 
(2) subtracting applicable deductions explained in Sub­
chapter B, Division 7, of this chapter (relating to Income); and 
(3) subtracting the result from the maximum benefit 
amount the household is eligible to receive. 
(b) In SNAP, HHSC follows 7 CFR §273.10 to determine the 
household’s monthly amount of benefits. 
§372.1506. Benefit Time Frames. 
(a) In the TANF Program, benefits begin: 
(1) on the date the Texas Health and Human Services Com­
mission (HHSC) certifies the application; or 
(2) on the 30th day after the application file date explained 
in §372.903 of this chapter (relating to Application File Date). 
(b) In SNAP, HHSC: 
(1) provides benefits by calendar month; and 
(2) follows 7 CFR §273.10(a)(1), which provide that ben­
efits begin in the month of application but may be prorated for that 
month depending on the date of application. 
§372.1507. TANF Supplemental Grandparent Payment. 
In addition to regular TANF benefits, the Texas Health and Human 
Services Commission pays a one-time payment to eligible grandparents 
who care for a TANF-certified grandchild as authorized by the Texas 
Human Resources Code, §31.0041. 
§372.1508. Eligibility for Benefits if a Household Member Dies or 
Leaves the Home. 
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If a TANF or SNAP household member dies or leaves the home, the 
household is eligible for the benefit if the household was eligible on the 
first day of the month. 
§372.1509. Appropriate Use of Benefits. 
(a) SNAP benefits. A recipient of SNAP benefits must pur­
chase food with the benefits at any business or facility that the U.S. 
Department of Agriculture, Food and Nutrition Service authorizes as a 
SNAP retailer. The account can be used to purchase most food prod­
ucts, including seeds and plants to grow foods for personal consump­
tion. A client must not use SNAP benefits to purchase: 
(1) alcoholic beverages, cigarettes, or tobacco; 
(2) any non-food item, such as pet food, soap, paper prod­
ucts, and household supplies; 
(3) vitamins and medicines; 
(4) food that will be eaten in the store; and 
(5) hot foods or hot food products prepared for immediate 
consumption, except in certain situations, as explained in the defini­
tion of eligible foods at 7 CFR §271.2, and under the circumstances 
described in 7 CFR §274.10. 
(b) TANF benefits. A recipient of TANF benefits must use the 
money to purchase goods and services necessary and essential to the 
welfare of the children, such as food, clothing, housing, furniture, trans­
portation, laundry, medical supplies, household supplies, and recre­
ation. 
§372.1510. Issuance of and Access to Benefits. 
(a) The Texas Health and Human Services Commission 
(HHSC) uses an EBT system to issue SNAP and TANF benefits. 
(b) HHSC uses EBT contractors to maintain EBT accounts. 
(c) Eligible TANF and SNAP households use an EBT card and 
a personal identification number (PIN) to access their benefits. HHSC 
may assign a PIN for a new cardholder or allow the cardholder to select 
a PIN. 
(d) HHSC issues an EBT card to: 
(1) a primary cardholder; or 
(2) an authorized representative, as required by §372.1512 
of this division (relating to Required Authorized Representative). 
(e) If requested by the primary cardholder, HHSC may issue a 
second EBT card and PIN to a secondary cardholder. The secondary 
cardholder uses the EBT card and PIN to access the primary card­
holder’s EBT account. 
§372.1511. Using an EBT Card. 
(a) A TANF household uses its EBT card at participating re­
tailers to: 
(1) make purchases of its choice; or 
(2) obtain cash. 
(b) A SNAP household uses its EBT card to purchase eligible 
food at authorized retail food stores as defined in 7 CFR §271.2. 
§372.1512. Required Authorized Representative. 
The following households must have an authorized representative: 
(1) TANF households with a protective payee or represen­
tative payee assigned by the Texas Health and Human Services Com­
mission (HHSC); and 
(2) SNAP households residing in an alcoholic or narcotic 
treatment center or group living arrangement, as required by 7 CFR 
§273.11(e) and (f). 
§372.1513. Availability of Monthly Benefits. 
After certifying a household for monthly benefits, the Texas Health and 
Human Services Commission makes the benefits available during the 
first 15 days of the month. The specific day is determined by the last 
digit in the case number as follows: 
Figure: 1 TAC §372.1513 
§372.1514. Cash Back from a SNAP Account Purchase. 
A retailer deducts only payment amounts from the EBT SNAP account 
and does not return change to the cardholder. 
§372.1515. Transaction Charges on a TANF Account. 
(a) Participating retailers in Texas may charge $.50 per trans­
action for the third and subsequent cash-only or cash-back transactions 
over $50 in a month from a TANF account. 
(b) Participating out-of-state businesses determine the amount 
they charge for cash-back transactions. 
(c) A household must verify and accept the amount of a charge 
before initiating a transaction to withdraw cash at an out-of-state re­
tailer or business. 
§372.1516. Using Benefits after Moving from Texas. 
(a) SNAP. 
(1) A primary cardholder who moves from Texas, either 
permanently or temporarily, may use the EBT card to access SNAP 
benefits at a retailer in another state. 
(2) If the cardholder cannot find a retailer in another state 
that accepts the EBT card, the cardholder must contact the Texas EBT 
call center’s toll-free number. The EBT Help Desk helps find a retailer 
where the cardholder can use his or her benefits. 
(b) TANF. 
(1) A primary cardholder who moves from Texas, either 
permanently or temporarily, may use the EBT card to access TANF 
benefits at a retailer or business in another state. 
(2) If the cardholder cannot find a retailer or business in 
another state that accepts the EBT card, the cardholder must contact 
the Texas EBT call center’s toll-free number. The EBT Help Desk 
helps find a retailer or business where the cardholder can use his or 
her benefits. 
(3) If the cardholder moved from Texas on or after the first 
of the month but before accessing that month’s TANF benefits and can­
not find a retailer that accepts the Texas EBT card, the Texas Health 
and Human Services Commission (HHSC) may mail a benefit conver­
sion warrant (full month’s benefit amount only) to the household’s new 
address. A cardholder must contact a local HHSC eligibility determi­
nation office to request the conversion. 
§372.1517. Alternate Benefit Issuance Methods during a Disaster. 
(a) If TANF and SNAP benefits become unavailable for more 
than three days because of a natural disaster or other major emergency 
or crisis, the Texas Health and Human Services Commission (HHSC) 
may offer an alternate benefit issuance method. 
(b) HHSC determines alternate benefit issuance methods for 
TANF, which may include: 
(1) issuing money orders at specified locations; or 
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(2) issuing checks, either mailed or obtained at specified 
locations. 
(c) Alternate benefit issuance methods for SNAP benefits must 
be approved by the United State Department of Agriculture, Food and 
Nutrition Service. 
§372.1518. Reporting and Replacing a Lost or Stolen EBT Card. 
(a) TANF and SNAP cardholders are responsible for protect­
ing their EBT cards and personal identification numbers (PIN). 
(b) Cardholders must contact the Texas EBT call center’s toll-
free number to report a lost or stolen card or compromised PIN. 
(1) The call center EBT contractor immediately places a 
hold on the card access. 
(2) The Texas Health and Human Services Commission ap­
plies the requirements of 7 CFR §274.12(f)(5) to both TANF and SNAP 
accounts. 
(c) A cardholder initiates replacement of the EBT card or PIN. 
§372.1519. Reporting and Replacing Lost or Stolen Benefits. 
(a) The Texas Health and Human Services Commission 
(HHSC) replaces benefits removed without authorization after the 
household or authorized representative reports a lost or stolen EBT 
card or compromised personal identification number to the EBT call 
center. 
(b) HHSC does not replace benefits, except as provided in sub­
section (a) of this section. 
§372.1520. Action Taken on Non-accessed Benefits. 
(a) If a household does not access the TANF account for three 
consecutive months or the SNAP account for three consecutive months 
(or six consecutive months when the last month’s issuance is less than 
$20), the EBT contractor notifies the Texas Health and Human Services 
Commission (HHSC). 
(b) If a TANF household does not access a benefit for one year, 
HHSC cancels and removes the benefits from the TANF account. 
(c) If a SNAP household does not access a benefit for one year, 
HHSC cancels and removes the benefit from the SNAP account. See 7 
CFR §274.12(f)(7). 
(d) If a one-person SNAP household is denied due to the death 
of the client, HHSC cancels and removes all benefits from the SNAP 
account. 
§372.1521. Account Balance and Transaction Errors. 
(a) TANF and SNAP households contact the Electronic Bene­
fit Transfer (EBT) call center’s toll-free number to report an EBT ac­
count balance error or an EBT transaction error for resolution by the 
retailer management EBT contractor. 
(b) After receiving written notice of the retailer management 
EBT contractor’s decision, the client may contact the Texas Health and 
Human Services Commission (HHSC) Lone Star Business Services for 
a second review. 
(c) If a TANF or SNAP household is dissatisfied with HHSC 
Lone Star Business Services’ decision, the household may request a 
fair hearing as provided in HHSC’s fair hearing rules in Chapter 357 
of this title (relating to Hearings). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
DIVISION 2. OVERPAYMENTS 
1 TAC §372.1551, §372.1552 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1551. TANF Overpayments. 
(a) A TANF overpayment may occur because of: 
(1) 
(HHSC) error; 
a Texas Health and Human Services Commission 
(2) a household error; or 
(3) an intentional program violation. 
(b) TANF households must repay any benefits they were not 
entitled to receive. 
(c) For overpayments resulting from a change in circum­
stances in an active case, the first month of overpayment is the first 
month in which a change would have been effective had it been 
reported and processed in a timely manner. This can be no later than 
two months after the month the change occurred. 
(d) HHSC collects overpayments from TANF households: 
(1) by check or money order; or 
(2) by withholding a portion of benefits the household 
would otherwise receive. 
§372.1552. SNAP Overpayments. 
A household must repay overpayment of SNAP benefits as explained 
in 7 CFR §273.18. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 3. RESTORATION 
1 TAC §372.1601 
Statutory Authority 
The new section is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new section affects Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1601. Restoring TANF and SNAP Benefits. 
The Texas Health and Human Services Commission restores TANF and 
SNAP benefits to households as specified in 7 CFR §273.17, except 
TANF households that do not receive benefits for the month of appli­
cation due to proration are not eligible for restoration of benefits back 
to the application date. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
♦ ♦ ♦ 
SUBCHAPTER G. RETAILER REQUIRE­
MENTS 
1 TAC §§372.1701 - 372.1716 
Statutory Authority 
The new sections are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs, and Chapter 33, which authorizes 
HHSC to administer nutritional assistance programs. 
The new sections affect Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapters 31 and 33. No 
other statutes, articles, or codes are affected by this proposal. 
§372.1701. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 
(1) Automated Clearing House Network (ACH)--A secure 
payment system of the U.S. Federal Reserve Bank that provides elec­
tronic funds transfer between banks. 
(2) Advice--An electronic message a retailer sends to re­
ceive reimbursement for a transaction. The Electronic Benefit Transfer 
(EBT) system acknowledges receipt of the Advice, but does not send 
another approval. The Advice may be declined if it does not match the 
record of information associated with the original transaction autho­
rized by the call center. 
(3) Banking business day--A calendar day (begins at mid­
night and ends the following midnight), not including a Saturday, Sun­
day, or a holiday when banks are closed. 
(4) Cash-back--The disbursement of funds from a TANF 
account transacted through a point-of-sale (POS) terminal. 
(5) Chargeback--An account adjustment entry against the 
respondent’s settlement account. The adjustment is made as a result of 
the resolution of the dispute in favor of the initiator. 
(6) Client--A person authorized to receive benefits and per­
form transactions. 
(7) Day--A calendar day unless otherwise specified. 
(8) Electronic Benefit Transfer (EBT)--An electronic sys­
tem that allows public assistance benefits to be issued to a client via a 
debit card. The client authorizes transfer of benefits from the client’s 
account to a retailer account to receive cash or pay for products. 
(9) EBT contractor--A vendor that contracts with the Texas 
Health and Human Services Commission (HHSC) to provide EBT ser­
vices in Texas. 







(F) reconciliation; or 
(G) inquiry. 
(11) EBT system--An electronic payments system that uses 
electronic funds transfer, automated teller machines, and point-of-sale 
technology for the delivery of public assistance benefits. The major 
components of the Texas EBT system are call center, retailer manage­
ment, application software, and central processing. 
(12) Entertainment--The sale of alcoholic beverages, legal­
ized games of chance, sexually oriented material, coin-operated amuse­
ment machines, or amusement services as defined by the Comptroller of 
Public Accounts for tax purposes in 34 TAC §3.298 (relating to Amuse­
ment Services). 
(13) Equipment--The hardware, including POS terminals, 
personal identification number (PIN) pads, cables, connectors, and 
power cords, the retailer management EBT contractor provides to 
state-supported retailers on behalf of HHSC. 
(14) Food and Nutrition Service (FNS)--The division of the 
U.S. Department of Agriculture responsible for administering SNAP at 
the federal level. 
(15) Initiator--The party initiating the process to resolve a 
disputed EBT account discrepancy with the respondent. 
(16) Personal identification number (PIN)--A four-digit al­
phanumeric code selected by or assigned to a client. A PIN is used to 
verify the identity of a cardholder when performing an online EBT pro­
gram transaction at an automatic teller machine or POS terminal. 
(17) Point-of-sale (POS) terminal--A range of electronic 
devices deployed at retailer locations and used to initiate the electronic 
debit of client accounts and credit retailer accounts as a purchase is 
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made, or to initiate the electronic credit to the client account and debit 
to the retailer account for a return. 
(18) Respondent--The second party to a disputed EBT ac­
count discrepancy identified by the initiator. 
(19) Retailer--A merchant authorized by the U.S. Depart­
ment of Agriculture, Food and Nutrition Service to accept SNAP ben­
efits, or that chooses to accept TANF cash for purchases or chooses to 
provide TANF cash. 
(20) Retailer management EBT contractor--The vendor 
that contracts with HHSC and is responsible for retailer services, 
including settlement and reconciliation; dispute resolution; retailer 
agreement; retailer operating rules; and training, managing, and sup­
plying equipment and help desk services for state-supported retailers. 
(21) Settlement--The exchange of information that results 
in the transfer of funds from one entity to another to complete a finan­
cial transaction. 
(22) Settlement date--The date on which settlement occurs. 
(23) Software--The EBT applications program operated on 
or in connection with the equipment. 
(24) State-supported retailer--A retailer that chooses to op­
erate POS terminals supplied by the retailer management EBT contrac­
tor on behalf of HHSC. 
(25) Switch provider--An entity that records, tracks, and 
accounts for EBT transaction activity and relays Texas EBT program 
transactions between the central processing system and the proper 
third-party processor or retailer. 
(26) Third-party processor (TPP)--An entity that relays 
EBT program transactions through its own host system to the Texas 
EBT central processing system for authorization. The entity may be: 
(A) a financial institution; 
(B) a cardholder authorization processor other than a 
Texas EBT contractor; or 
(C) a retailer that operates its own POS terminals. 
§372.1702. EBT System Participation Requirements. 
(a) To participate in the EBT system, a retailer must be: 
(1) currently authorized by the U.S. Department of Agri­
culture to participate in SNAP; or 
(2) a nonfood (not Food and Nutrition Service-authorized) 
retailer that provides TANF cash-back, and receives no more than 10% 
of its gross revenue from entertainment. 
(b) A retailer must represent and warrant that the facility in 
which a point-of-sale terminal is or will be located complies with all 
applicable building and zoning codes and ordinances. 
(c) A retailer or third-party processor: 
(1) must represent and warrant that it validly exists and is 
in good standing under the laws of the jurisdiction of its organization 
and the State of Texas; 
(2) must not have been debarred from contracting by any 
unit of the federal government or any unit of a state government; and 
(3) must not be delinquent in making State of Texas fran­
chise tax payments, if the retailer or third-party processor is a for-profit 
corporation. 
(d) A retailer must comply with all applicable regulations in 7 
CFR Parts 274 and 278, and this chapter. 
(e) A retailer or third-party processor and the retailer manage­
ment EBT contractor must execute a written agreement with HHSC 
adopted in compliance with 7 CFR §274.12(g)(6). 
(f) Retailer participation in the EBT system is voluntary. A 
Food and Nutrition Service-authorized retailer must notify the retailer 
management EBT contractor in writing that it wishes to decline partic­
ipation in the EBT system. 
(g) A retailer that is suspended or terminated as a redeemer of 
SNAP benefits, for any reason, must: 
(1) immediately notify the retailer management EBT con­
tractor, whereupon the retailer management EBT contractor will dis­
continue connection to the retailer; and 
(2) stop using the EBT system to redeem SNAP benefits. 
(h) The retailer management EBT contractor provides a re­
tailer’s employees with training, in person, by phone, or by mail, in 
the processing of EBT program transactions, including operation of 
the equipment if the retailer management EBT contractor supplies the 
equipment. Employee training is completed before the retailer accepts 
EBT program transactions. If the retail management EBT contractor 
is providing in-person training, the retailer management EBT contrac­
tor notifies the retailer in advance of the scheduled time for in-person 
training. 
(i) Access to the EBT system is granted: 
(1) after the training in subsection (h) of this section has 
been completed; and 
(2) when system testing has been approved. 
(j) A retailer must not subject a client, employee, or applicant 
to actions that are discriminatory in nature or refuse to process a client’s 
EBT program transaction on the grounds of race, color, national origin, 
age, sex, disability, religious belief, or political belief. 
(k) A retailer redeeming TANF benefits by providing cash-
back on a no-purchase-required basis must maintain a sufficient amount 
of cash on hand to accommodate cash-back transaction volumes. 
(l) A retailer must not ask a client to reveal the client’s personal 
identification number. 
§372.1703. Point-of-Sale Terminal Requirements. 
(a) Equipment. As specified in 7 CFR §274.12(g)(2), a retailer 
may, but is not required to, obtain equipment from the retailer manage­
ment EBT contractor. 
(b) Site survey. If a retailer obtains equipment from the re­
tailer management EBT contractor, the retailer must permit the retailer 
management EBT contractor to: 
(1) conduct necessary site surveys at all locations of a re­
tailer participating in the EBT program; and 
(2) during the course of the site survey, the retailer manage­
ment EBT contractor determines the equipment needs for each quali­
fied location to comply with the applicable point-of-sale (POS) termi­
nal deployment, as provided by §372.1704 of this chapter (relating to 
Point-of-Sale Terminal Requirements to Redeem SNAP Benefits). 
(c) Terminal software license. The retailer management EBT 
contractor provides software, under license, to state-supported retailers. 
§372.1704. Point-of-Sale Terminal Requirements to Redeem SNAP 
Benefits. 
(a) General. Retailers must deploy point-of-sale (POS) termi­
nals, as required by 7 CFR §274.12(g)(4)(ii), whether the terminals are 
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provided by the retailer management EBT contractor or by a third-party 
processor. 
(b) Optional terminals. A retailer may deploy a POS termi­
nal within its respective store office, customer service area, or another 
location to enable clients who are not making a purchase to complete 
credit transactions and TANF cash transactions. 
(c) Minimum redemptions. Retailers with a SNAP redemption 
average, over any six-month period, that is: 
(1) $100 per month or more, receive equipment at no cost 
from the retailer management EBT contractor; or 
(2) less than $100 per month, must: 
(A) obtain the software and equipment at their own ex­
pense; or 
(B) use the manual voucher transaction process, as de­
scribed in §372.1705 of this subchapter (relating to Manual Voucher 
Transaction Requirements). 
(d) Special checkout lanes. A retailer must not establish spe­
cial checkout lanes that are only for EBT program transactions, as 
stated in 7 CFR §274.12(g)(4)(i). 
§372.1705. Manual Voucher Transaction Requirements. 
(a) Retailers that must provide manual voucher services are: 
(1) stores that do not qualify for equipment because they 
do not average at least $100 a month in SNAP transactions; or 
(2) do not have electricity or a phone line at the time of the 
purchase. 
(b) A retailer with online transaction processing capabilities 
may provide manual voucher services if the third-party processor, the 
Texas EBT system, the POS terminal, or the personal identification 
(PIN) pad is inoperative. 
(c) A retailer authorized under 7 CFR §278.1 may use manual 
vouchers with preliminary or delayed telephone verification. 
(d) Retailers that delay telephone verification or obtain pre­
liminary telephone verification may process manual TANF cash-back 
redemptions and SNAP redemptions when they are able to: 
(1) contact the EBT call center by telephone; and 
(2) obtain an authorization number for the amount of pur­
chase before completing the sale. 
(e) Retailers that delay telephone verification or obtain prelim­
inary telephone verification must: 
(1) complete the manual voucher properly and legibly; 
(2) include the telephone authorization number; 
(3) ensure that the voucher is signed by the client and ini­
tialed by the sales clerk; and 
(4) submit the voucher to the retailer management EBT 
contractor within 15 calendar days after the date of purchase. 
(f) The retailer management EBT contractor: 
(1) processes a voucher within three banking business days 
after receipt; or 
(2) if the voucher is incomplete or otherwise improperly 
prepared and submitted, returns the voucher to the retailer for correc­
tion or completion, or both, within four banking business days after the 
date the retailer management EBT contractor receives it. 
§372.1706. Electronic Manual Voucher Transaction Requirements. 
(a) Electronic voucher transaction. A retailer may enter a man­
ual voucher into a point-of-sale terminal at the retailer location and sub­
mit it as an electronic voucher in the form of an Advice transaction. 
(b) Electronic Benefit Transfer (EBT) electronic manual 
voucher procedures. If a retailer with electronic voucher capacity uses 
a manual voucher, the retailer or its third-party processor must com­
plete the manual voucher as specified in §372.1705 of this subchapter 
(relating to Manual Voucher Transaction Requirements) and: 
(1) obtain voice authorization from the EBT call center be­
fore completing the manual voucher transaction; 
(2) enter the authorization code on the manual voucher and 
in the Advice; and 
(3) submit the Advice transaction within 15 calendar days 
after the date of purchase. 
(c) In a dispute, a retailer must submit the manual voucher to 
the Texas Health and Human Services Commission (HHSC) or the re­
tailer management EBT contractor upon request by HHSC or the re­
tailer management contractor. 
§372.1707. Liability Implications for Manual Transactions. 
(a) The Texas Health and Human Services Commission’s 
(HHSC’s) manual transactions liability is only for those manual trans­
actions performed in accordance with the written agreement under 7 
CFR §274.12(g)(6) and processing standards in 7 CFR §274.12(h). 
(b) HHSC reimburses a retailer for manual transactions, as re­
quired by the terms and conditions of the retailer agreement, for which 
an insufficient amount of benefits remain in the client’s account at the 
time the manual voucher is presented for processing and payment. 
(c) If authorization cannot be obtained before or at the time 
of purchase, a retailer assumes the risk of insufficient benefits being 
available in the client’s account. 
(d) A retailer using voice authorization and electronic voucher 
is liable if the retailer management EBT contractor rejects its or its 
third-party processor’s submission because of failure to follow the pro­
cedures in §372.1706 of this subchapter (relating to Electronic Manual 
Voucher Transaction Requirements). 
(e) Neither the retailer management EBT contractor nor the 
retailer may re-present a manual voucher for payment if insufficient 
funds exist when the voucher is submitted for processing and payment. 
§372.1708. Store-and-Forward as an Alternative to Manual Trans-
action. 
In compliance with 7 CFR §274.12(m), a Texas EBT third-party pro­
cessor may be certified for store-and-forward approvals as an alterna­
tive to manual voucher transactions. Store-and-forward is an electronic 
back-up for the retailer’s online system. It is also known as stand-in 
processing. 
(1) At the retailer’s own choice and liability, a retailer may 
store transactions when the EBT central processing system cannot be 
accessed for any reason and then forward the transactions to the EBT 
central processing system after the system again becomes available. 
(2) A retailer may forward the transaction to the EBT cen­
tral processing system one time within 24 hours after the system again 
becomes available. If the 24-hour period crosses into the beginning of 
a new benefit issuance period, the retailer may draw against all avail­
able benefits in the account. 
§372.1709. Liability Implications for Store-and-Forward Transac-
tions. 
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If there are insufficient funds to authorize the full amount of an other­
wise approvable store-and-forward transaction, the balance remaining 
in the client’s account is paid to the retailer in accordance with the fol­
lowing: 
(1) The EBT central processing system approves a partial 
amount of the store-and-forward transaction, crediting the retailer 
with the balance remaining in the client’s account through a one-step 
process. 
(2) The transaction must be in accordance with the standard 
message format requirements for store-and-forward transactions. 
(3) The retailer must not obtain the uncollected balance 
from a client’s current or future month’s benefits. 
§372.1710. Third-Party Processor Requirements. 
(a) Retailers entering the EBT system that choose to use an 
authorized third-party processor must choose one that is certified to the 
Texas EBT system. 
(b) A third-party processor must: 
(1) comply with performance and technical standards set 
forth in 7 CFR §274.12(h); 
(2) execute a written agreement adopted in accordance 
with 7 CFR §274.12(g)(6) with the retailer management EBT contrac­
tor; 
(3) meet the qualifications established in §372.1702 of this 
subchapter (relating to EBT System Requirements); and 
(4) comply with applicable general conditions established 
in §372.1702 of this subchapter. 
§372.1711. Reimbursement for Electronic Benefit Transfer Transac-
tions. 
(a) A retailer or third-party processor must have a bank ac­
count with a federally insured financial institution capable of accepting 
credits and debits in the Automated Clearing House Network (ACH) 
format. 
(b) A retailer management EBT contractor transfers the reim­
bursement for Electronic Benefit Transfer transactions into the third-
party processor’s bank account for reimbursement to the retailer’s bank 
account. 
§372.1712. Account Discrepancies. 
(a) If there is a discrepancy between the retailer management 
EBT contractor’s settlement total and a retailer’s or third-party proces­
sor’s settlement total, the retailer or third party-processor must: 
(1) notify the retailer management EBT contractor in writ­
ing within 10 banking business days after discovering the discrepancy; 
and 
(2) submit all applicable documentation. 
(b) The retailer management EBT contractor rejects discrep­
ancies or adjustments reported more than 90 days after the settlement 
date. 
§372.1713. Transaction Disputes. 
(a) If a retailer or third-party processor does not receive or dis­
agrees with the amount of an Electronic Benefit Transfer (EBT) to its 
bank account, the retailer or third-party processor must contact the re­
tailer management EBT contractor to dispute the reimbursement or lack 
of reimbursement. (Participant or household-related disputes are re­
solved as required by §372.1521 of this chapter (relating to Account 
Balance and Transaction Errors).) 
(b) A dispute may be initiated for any reason deemed valid by 
the initiator, including: 
(1) processing errors, including duplicate processing; or 
(2) incorrect manual vouchers. 
(c) A dispute must be initiated with the respondent no later 
than 90 calendar days after the date the initiator knows or has reason 
to know of the dispute. 
§372.1714. Transaction Dispute Resolution. 
(a) The retailer management EBT contractor: 
(1) investigates and resolves transaction disputes between 
a retailer and third-party processor; and 
(2) requests information from the initiator and responder as 
needed. 
(b) The retailer management EBT contractor responds in writ­
ing: 
(1) within 10 banking business days after initiation, if the 
dispute is over system errors; and 
(2) within 15 calendar days after initiation for all other dis­
putes. 
(c) Funds are transferred to the retailer or third-party processor 
only. 
(d) A chargeback transaction may be used to resolve a disputed 
EBT program transaction. A chargeback may be issued against the: 
(1) retailer management EBT contractor; 
(2) retailer; or 
(3) third-party processor’s settlement account. 
§372.1715. Appeal of Transaction Dispute Resolution. 
(a) If a retailer or third-party processor disagrees with the res­
olution of a transaction dispute, the retailer or third-party processor: 
(1) must first file a complaint in writing with the retailer 
management EBT contractor; and 
(2) may send a written request for an informal review 
within 15 days after the official notice of action from the retailer 
management EBT contractor to the Texas Health and Human Services 
Commission, Lone Star Business Services, Electronic Benefit Trans­
fer, P.O. Box 12688, Mail Code 2033, Austin, Texas 78751. 
(b) If a retailer or third-party processor is dissatisfied with 
the results of an informal review, the retailer or third-party processor 
may send a written request for an administrative hearing to the Texas 
Health and Human Services Commission, Hearings Department, P.O. 
Box 149030, Mail Code W-613, Austin, Texas, 78714-9030. The 
administrative hearing is held in accordance with Chapter 357, Sub­
chapter I of this title (relating to Hearings Under the Administrative 
Procedure Act). 
§372.1716. Out-of-State Transactions of Texas-issued Benefits. 
(a) Retailers outside of Texas may accept the Electronic 
Benefits Transfer (EBT) card and process transactions if they route 
those transactions through a third-party processor or transaction switch 
providers certified to the Texas EBT system. 
(b) Third-party processors may accept and route transactions 
from retailers outside of Texas if they are certified to the Texas EBT 
system or if they route transactions through a switch provider certified 
to the Texas EBT system. 
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(c) Retailers outside of Texas must: 
(1) provide their own equipment and arrange for their own 
training for electronic transaction processing; or 
(2) obtain equipment and training from the state in which 
they are located. 
(d) Retailers outside of Texas that route transactions through a 
switch provider must not use off-line (manual) vouchers. 
(e) Disputes with out-of-state retailers involving transactions 
for Texas clients are resolved using the same procedures as for Texas re­
tailers, as described in §372.1713 of this subchapter (relating to Trans­
action Disputes). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Health and Human Services Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6900 
TITLE 4. AGRICULTURE 
PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 
CHAPTER 19. QUARANTINES AND 
NOXIOUS AND INVASIVE PLANTS 
SUBCHAPTER E. DATE PALM LETHAL 
DECLINE QUARANTINE 
4 TAC §§19.51 - 19.53 
The Texas Department of Agriculture (the department) proposes 
amendments to §§19.51 - 19.53, concerning the department’s 
Date Palm Lethal Decline Quarantine regulations. The depart­
ment adopted amendments to this quarantine on an emergency 
basis on December 3, 2008, as published in the December 19, 
2008, issue of the Texas Register (33 TexReg 10263). The de­
partment withdrew these emergency amendments to the quar­
antine and resubmitted revised amendments on an emergency 
basis on April 7, 2009, as published in the April 24, 2009, is­
sue of the Texas Register (34 TexReg 2577) and are now in ef­
fect. The current Date Palm Lethal Quarantine was developed in 
1976, and is outdated and not based on current science and reg­
ulatory practice. Although the current quarantine has not been 
utilized broadly due to a low prevalence and rare occurrence of 
the disease in Texas, the department is updating the quarantine 
to conform to current information, science and regulatory prac­
tices. 
The proposed amendments establish a regulatory practice uti­
lizing an immediate buffer area and an extended buffer area 
surrounding any infected trees in Texas. Similar to the current 
quarantine regulation, the immediate buffer area will be the area 
within one mile of the infected tree. The extended buffer area 
will be the area within two miles of the infected tree and outside 
the one-mile immediate buffer area. The proposed amendments 
will operate as follows regarding each regulated area within the 
quarantine. 
Regarding the immediate buffer area, no trees within this area 
will be allowed to move outside the area for at least six months 
following the removal of the infected tree. In order to be allowed 
to move trees outside the immediate buffer area, a treatment reg­
iment extending for at least three months, during the six-month 
period, will be required following the removal of an infected tree. 
This treatment is added because the vectors, primarily leafhop­
pers, which are present in the vicinity of an infected tree, pose 
the greatest risk of spreading the disease. 
Regarding the extended buffer area, a phytosanitary certificate 
must accompany shipment from the extended buffer area to out­
side. This requirement expires following the six-month period 
from the detection date assuming the treatment practices in the 
immediate buffer area are conducted as described herein. 
Regarding areas inside the quarantine zone but outside two 
buffer areas, shipments will be unrestricted. 
The proposed amendments also add Nueces County of Texas 
and the entire State of Florida to the quarantined area and the 
requirements for quarantined palms entering Texas. Nueces 
County is added to the quarantine because the disease has been 
detected in that county. The State of Florida is added to the quar­
antine because scientists from the University of Florida, Institute 
of Food and Agricultural Sciences recently confirmed the phyto­
plasma, which causes the date palm lethal decline in Texas also 
occurs in five Florida counties. Furthermore, the State of Florida 
has not enacted an intra-state quarantine to restrict movement 
of the infected host plants and potential vectors from spread-
ing to disease-free  counties. Consequently, instead of quaran­
tining just the infected counties, the Texas Department of Agri­
culture has opted to quarantine the entire State of Florida. In 
addition, the Florida Department of Agriculture and Consumer 
Services, Division of Plant Industry declined to implement the re­
quirements Texas uses when an infected tree is found, such as 
removal of the infected tree, a six-month prohibition on move­
ment of quarantined palms located within one mile of the in­
fected tree and the use of the treatment methods mentioned 
above. Consequently, the entry requirements for the quaran­
tined palms from Florida into Texas were developed in consul­
tation with the Florida Division of Plant Industry. Silver date 
palm Phoenix sylvestris, queen palm Syagrus romanzoffiana, 
and cabbage palm or sabal palm Sabal palmetto, are added to 
the list of quarantined articles since Florida scientists recently 
confirmed the occurrence of date palm lethal decline in these 
species. 
The proposed amendments are identical to the emergency 
amendments adopted on April 7, 2009, except the former clarify 
that the requirements listed are for movement of quarantined 
articles outside the two-miles from an infected tree. The amend­
ments add silver date palm, queen palm, and cabbage palm or 
sabal palm to the list of quarantined articles, add Nueces County 
of Texas and the State of Florida to the quarantined areas, and 
prescribe entry requirements for movement of the quarantined 
articles from Florida into Texas, as well as outlines requirements 
to move quarantined articles from a quarantined area of Texas 
to a free area of Texas. The amendments specify that a phy­
tosanitary certificate issued by the department is required only 
upon detection of an infected tree and over a six-month duration 
to move quarantined palms outside two miles of an infected 
tree. Because Florida lacks intra-state quarantine and the state 
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refrains from destroying the infected trees, all Florida shipments 
of the quarantined palms are required to be accompanied by a 
phytosanitary certificate. 
The proposed amendments outline necessary steps to prevent 
introduction and artificial spread of the date palm lethal decline 
into non-infected areas of Texas. The palm nursery industry, 
landscapers, homeowners, and others who use the quarantined 
palms are in peril because without these amendments, chances 
of these palms becoming infected with the disease increase sig­
nificantly. Treatment options to control the disease are very lim­
ited. Moreover, once the spear leaf has died due to the disease, 
scientists recommend removal of the tree as soon as possible. 
The proposed amendment to §19.51 adds Nueces County of 
Texas and the State of Florida to the quarantined areas. The 
proposed amendment to §19.52 adds silver date palm, queen 
palm, and cabbage palm or sabal palm to the list of quarantined 
articles. The proposed amendment to §19.53 deletes the option, 
which requires a treatment of quarantined palms located more 
than  two miles from an infected tree and  adds  a treatment  re­
quirement for movement of quarantined palms located within one 
mile from an infected tree. The proposed amendment replaces 
the special permit provision with a phytosanitary certificate, clar­
ifies that a phytosanitary certificate is required over a six-month 
period for movement of the quarantined articles located more 
than one mile and less than two miles from an infected tree to 
outside this area, prescribes entry requirements for quarantined 
palms from Florida into Texas, prohibits quarantined palms within 
two miles of a known infected  tree in Florida,  and  requires the  
quarantined palms in Florida located more than two miles from 
a known infected tree to be treated within 48 hours of the ship­
ment. 
Dr. Shashank Nilakhe, State Entomologist, has determined that 
for the first five-year period the amended sections, as proposed, 
are in effect, there will be no fiscal implication for the state or 
local government as a result of enforcing or administering the 
new sections. 
Mr. Nilakhe also has determined that for each year of the first five 
years the amended sections, as proposed, are in effect, the pub­
lic benefit anticipated as a result of enforcing the new sections 
will be to prevent introduction of the date palm lethal decline into 
Texas. It is estimated that five palm nurseries are located in Nue­
ces County, Texas. Of these five nurseries, one is a large busi­
ness and the remaining four meet the criterion of small business 
as well as a micro-business as defined in the Texas Government 
Code §2006.001(2) and §2006.001(1), respectively. As men­
tioned above, the date palm lethal decline rarely occurs in Texas, 
and the measures used to combat the disease apparently lead 
to disease eradication. If the disease is found at any of these five 
nurseries or at a retail garden store, there will be adverse eco­
nomic impact since the quarantined articles are prohibited from 
movement for six months. However, it is not possible to quantify 
such economic impact. To move the quarantined palms located 
within two miles of an infected tree outside the area, will require 
treatment for leafhoppers, the apparent vector of the disease, at 
a cost of about $200 per acre. Since it is not possible to predict 
the quantity of palms to be shipped from this area, and the fre­
quency of the disease occurrence, the treatment costs can not 
be estimated. For the same reasons, the treatment cost to move 
quarantined palms located within one mile of an infected tree in 
Cameron, Hidalgo and Willacy counties can not be estimated. 
Alternative methods to the insecticidal treatments were consid­
ered to reduce adverse impact on small businesses. None of 
the alternative methods, such as biological control and cultural 
control, would provide effective, economical, and timely control 
of the leafhoppers. 
The treatment cost to control leafhoppers, will be borne by 
Florida nurseries shipping the quarantined articles to Texas. 
The cost to control leafhoppers would be reduced significantly 
since many of the pesticides commonly used for controlling 
mites and insect pests in palm nurseries would also control 
leafhoppers. The Florida Division of Plant Industry’s cost for 
inspection and issuance of a phyosanitary certificate will be 
borne by the nurseries. The Division of Plant Industry charges 
$50 and the mileage cost for issuance of a phytosanitary certifi ­
cate. A nursery may consider this cost as an overhead, or may 
recoup it by adding to the relevant shipment, by distributing over 
all the shipments, or by some other means. If a Florida nursery 
opts to recoup the certification cost, fewer than 100 Texas small 
businesses and micro-businesses which import Florida palms 
might experience a slight increase in the palm prices. However, 
it is not possible to quantify such an increase because of the  dif­
ferent size of nurseries, different volume of shipments, various 
species and sizes of palms shipped, price variation between 
palm species, nursery-specific pest management practices 
employed, nursery-specific management decisions, etc. If a 
nursery opts to add the phytosanitary certificate cost such as 
$75 to a small shipment, such as five palm plants, it would have 
a greater negative economic impact on micro-businesses than 
small businesses. Furthermore, statistics on small versus large 
shipment of palms is not available. 
Comments on the proposal may be submitted to Dr. Shashank 
Nilakhe, State Entomologist, Texas Department of Agriculture, 
P.O. Box 12847, Austin, Texas 78711. Comments must be re­
ceived no later than 30 days from the date of publication of the 
proposal in the Texas Register. 
The amendments are proposed under the Texas Agriculture 
Code, §71.001, which authorizes the department to establish a 
quarantine against out-of-state diseases and pests; and §71.007 
which authorizes the department to adopt rules as necessary to 
protect agricultural and horticultural interests, including rules to 
provide for specific treatment of a grove or orchard or of infested 
or infected plants, plant products, or substances. 
The code affected by the proposal is the Texas Agriculture Code, 
Chapter 71. 
§19.51. Quarantined Areas. 
The quarantined areas are Cameron, Hidalgo, Nueces, and Willacy 
counties [Counties] of Texas, and the State of Florida. 
§19.52. Quarantined Articles. 
(a) (No change.) 
(b) All parts of the Canary Island date palm, Phoenix ca-
nariensis; silver date palm, Phoenix sylvestris; queen palm, Syagrus 
romanzoffiana; cabbage palm or sabal palm, Sabal palmetto; and [all 
parts of] the date palm, Phoenix dactylifera are quarantined. 
(c) (No change.) 
§19.53. Restrictions. 
(a) (No change.) 
(b) Exemptions. 
(1) Palm seed are exempt from the provisions of this sub­
chapter. 
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(2) Quarantined articles from quarantined areas of Texas 
are exempt from the requirements of treatment and a phytosanitary cer­
tificate after a six-month absence of an infected tree or when located 
more than 2 miles from an infected tree. 
(c) Exceptions [Exception]. 
(1) When an infected tree has been detected, shipments 
[Shipments] of quarantined palms from quarantined areas of Texas 
specified in subparagraphs (A) or (B) of this paragraph may be allowed 
to move [movement into the free areas of Texas under special permit 
from the department] under the following conditions. 
(A) Quarantined palms located within one mile of a 
known infected tree may: 
(i) not move [from the quarantined area] for a p eriod
of six months following removal of an infected tree; and [or] 
(ii) have been treated, as approved by the depart
ment, for a minimum period of three months during the six-month pe




(iii) [(ii)] be allowed to move after six months if no 
other infected trees are found within a mile radius [and the conditions 
specified in subparagraphs (B) or (C) of this paragraph are met]. 
(B) Quarantined palms located more than one mile and 
less than two miles from known infected trees must: 
(i) - (ii) (No change.) 
(iii) must be treated within 48 hours prior to [on the 
day of] movement; and[.] 
(iv) be allowed to move when accompanied by a 
phytosanitary certificate over a three-month period since completion 
of the treatment. 
(C) A phytosanitary certificate is not required for ship­
ments made beyond six months since detection of an infected tree. 
[(C) Quarantined palms located more than two miles 
from known infected trees must:] 
[(i) be inspected within 24 hours prior to shipment 
with no symptoms of lethal decline apparent; and] 
[(ii) must be treated on the day of movement.] 
(2) (No change.) 
(3) Shipments of quarantined palms from Florida may be 
allowed movement into Texas when accompanied by a phytosanitary 
certificate issued by the Florida Department of Agriculture and Con­
sumer Services, Division of Plant Industry, under the following condi­
tions. 
(A) Quarantined palms located within two miles of 
known infected trees are prohibited. 
(B) Quarantined palms located more than two miles 
from known infected trees: 
(i) must be inspected within 24 hours prior to ship­
ment with no symptoms of date palm lethal decline apparent; 
(ii) must be under a prescribed pest management 
program for six weeks prior to shipment and receive a final treatment 
within 48 hours prior to movement; and 
(iii) tools used in pruning and handling of host plants 
must be disinfected with one part liquid household bleach (sodium 
hypochlorite) to four parts water or some other suitable disinfectant. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 8, 2009. 
TRD-200901757 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 463-4075 
TITLE 16. ECONOMIC REGULATION 
PART 3. TEXAS ALCOHOLIC 
BEVERAGE COMMISSION 
CHAPTER 31. ADMINISTRATION 
The Texas Alcoholic Beverage Commission (commission) pro­
poses the repeal of §31.1, relating to powers delegated to the 
administrator, and proposes new §31.1, relating to separation of 
duties between commission and administrator. 
The rule was reviewed under Government Code, §2001.039, 
which requires that each state agency review and consider for 
readoption each rule adopted by that agency under Government 
Code, Chapter 2001 (Administrative Procedure Act). The com­
mission has reviewed the rule and has determined that the rea­
son for adopting the rule continues to exist. 
Section 5.12 of the Alcoholic Beverage Code (Code) requires 
the commission to specify the duties and powers of the admin­
istrator by printed rules or policies. Section 5.12 was amended 
by S.B. 904, §8 (80th Legislature, Regular Session, 2007) to 
require commission rules and policies clearly separate the pol­
icy-making responsibilities of the commission from the manage­
ment responsibilities of the administrator. The commission has 
determined that the existing §31.1 is outdated and should be re­
pealed and a new §31.1 adopted to replace the repealed section. 
Subsection (a) states the purpose of the section is to implement 
§5.12 and §5.31 of the Code. 
Subsection (b) states the duties and authority granted to the 
commission by the Code that are being retained by the commis­
sioners, consistent with the policy making functions of a state 
agency. 
Subsection (c) states the duties and authority that the commis­
sion delegates to the administrator. These duties and authority 
are consistent with the effective and efficient management and 
operations of a state agency. 
Charlie Kerr, Chief Financial Officer, has determined that for 
each year of the first five years that the section will be in effect, 
there will be no impact on state or local government. There will 
be no fiscal or regulatory impact on micro-businesses and small 
businesses or persons regulated by the commission. There is 
no anticipated negative impact on local employment. 
Jose Cuevas, Jr., Chairman, and Steven M. Weinberg, MD, JD, 
and Melinda Fredricks, members of the commission, have de­
termined that for each year  of the  first five years the section is 
in effect, the public will benefit from adoption of the section. In 
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addition to stating the duties and authority of the commission 
and administrator generally, the rule sets forth the commitment 
of the commissioners and the administrator to service, courtesy, 
integrity, and accountability to the public. 
Comments on the proposed repeal and proposed new rule may 
be submitted to Joan Carol Bates, Deputy General Counsel, 
Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin, 
Texas 78711, or electronically to joan.bates@tabc.state.tx.us. 
Comments will be accepted for 30 days following publication of 
the proposed repeal and new rule in the Texas Register. 
16 TAC §31.1 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Alcoholic Beverage Commission or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The proposed repeal is authorized by Texas Alcoholic Beverage 
Code, §5.12 and §5.31, which grant specific and general rule-
making authority, and Government Code, §2001.039, which re­
quires each agency review its rules each four years. 
Cross Reference: Texas Alcoholic Beverage Code, Chapter 5, 
and Government Code, Chapter 2001 are affected by the pro­
posed repeal. 
§31.1. Powers Delegated to the Administrator. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Alcoholic Beverage Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 206-3204 
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The proposed new  rule  is  authorized by Texas Alcoholic Bever­
age Code, §5.12 and §5.31, which grant specific and general 
rulemaking authority, and Government Code, §2001.039, which 
requires each agency review its rules each four years. 
Cross Reference: Texas Alcoholic Beverage Code, Chapter 5, 
and Government Code, Chapter 2001 are affected by the pro­
posed new rule. 
§31.1. Separation of Duties Between Commission and Administrator. 
(a) This rule implements §5.12 and §5.31 of the Alcoholic 
Beverage Code (Code), which requires the Texas Alcoholic Beverage 
Commission (commission) to adopt rules to clearly separate the pol­
icy-making authority of the commissioners from the management re­
sponsibilities of the administrator. 
(b) The commission retains the duty and authority to: 
(1) Establish agency policies and goals to carry out the du­
ties and authority granted to the commission under the Code; 
(2) Provide leadership and direction to ensure agency laws, 
rules, policies and goals are implemented in a responsible, effective and 
cost efficient manner; 
(3) Ensure accountability and transparency within the 
agency and to the Governor, the Legislature, the public, and persons 
regulated; 
(4) Appoint and remove the administrator; 
(5) Adopt agency rules to implement statutory duties and 
agency policies; 
(6) Employ or appoint and terminate or remove an internal 
auditor, adopt an audit plan, approve audit findings and ensure agency 
compliance with audit requirements; 
(7) Exercise any authority and carry out any duty of the 
commission not delegated to the administrator. 
(c) The commission delegates the following duties and author­
ity to the administrator: 
(1) Plan and implement an effective an efficient operational 
and organizational structure; 
(2) Act as the agency liaison and resource to the executive 
and legislative branch; 
(3) Prepare and submit the agency budget and appropria­
tions requests; 
(4) Employ or appoint an executive management team with 
the skills, knowledge and commitment necessary to achieve the goals 
and implement the policies adopted by the commission; 
(5) Assign and delegate to each member of the executive 
management team the responsibility and authority necessary to effec­
tively administer all agency operations, duties and functions, imple­
ment policy, and manage staff and resources, including the authority to 
further delegate and assign the essential duties and responsibilities of 
the agency to ensure the highest and best use of agency staff and re­
sources; 
(6) Develop, monitor and report measures or expectations 
for the administrative, regulatory and enforcement functions of the 
agency to ensure that the agency goals are accomplished and policies 
followed; 
(7) Develop and implement comprehensive and 
agency-wide internal policies and procedures necessary to carry out 
each essential function, duty, policy or goal of the agency; 
(8) Ensure that all agency staff has access to, knowledge 
of and responsibility for consistently following policies adopted by the 
commission and agency-wide internal policies and procedures; 
(9) Administer the oath of office or commission to agency 
staff and agents; 
(10) Render, or delegate to agency staff, the agency de­
cision or order in any matter over which the agency has final deci­
sion-making authority. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 206-3204 
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TITLE 22. EXAMINING BOARDS 
PART 1. TEXAS BOARD OF 
ARCHITECTURAL EXAMINERS 
CHAPTER 1. ARCHITECTS 
SUBCHAPTER C. EXAMINATION 
22 TAC §1.43 
The Texas Board of Architectural Examiners proposes an 
amendment to §1.43, Reexamination of Chapter 1, Subchapter 
C, concerning Examination. The amendment allows a candidate 
for registration to obtain an extension to the 5-year deadline for 
completing all sections of the examination for registration. A 
candidate may seek an extension of up to 6 months when the 
candidate becomes a parent through childbirth or adoption. The 
amendment also repeals an obsolete "grandfather" provision 
which allowed for the preservation of pre-existing passing 
grades when the 5-year deadline was initially adopted. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect there will be no fiscal impact to state 
or local governments. 
Ms. Hendricks has also determined that for the first five-year 
period the amended rule is in effect the public benefits expected 
as a result of the amended rule are as follows: candidates who 
become parents during the examination period will not be un­
duly delayed or discouraged from gaining licensure. The rule 
will have no impact on small business and therefore an alterna­
tive impact statement is not required nor was it prepared. 
There will not be a change in the cost to persons required to 
comply with the section. 
There will be a positive fiscal impact upon persons required to 
comply with the section to the extent that they do not forfeit 
grades and would otherwise be required to undergo the expense 
of re-examination on sections of the examination. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendment is proposed pursuant to §1051.202, Texas Oc­
cupations Code, which provide the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement Chap­
ter 1051, including rules relating to the registration examination. 
The proposed amendment does not affect any other statutes. 
§1.43. Reexamination. 
(a) A Effective January 1, 2002, a] Candidate’s passing grade 
for any sectio
[
n of the examination is valid for five (5) years. Each 
Candidate [who, after December 31, 2001, is approved for examination 
by the Board] must pass all sections of the examination within five (5) 
years after the date the Candidate passes a section of the examination. 
A Candidate [approved for examination by the Board after December 
31, 2001,] who does not pass all sections of the examination within five 
(5) years after passing a section of the examination will forfeit credit 
for the section of the examination passed and must pass that section of 
the examination again. 
(b) The Board may grant one extension to the 5-year period 
for completion of the examination if a Candidate is unable to pass all 
sections of the examination within that period because of the adoption 
or birth of a child within that 5-year period. A Candidate may request 
one extension of up to 6 months by filing a written application with the 
Board together with any corroborating evidence immediately after the 
Candidate learns of the impending adoption or birth. [Each Candidate 
approved for examination by the Board prior to January 1, 2002, must 
pass all sections of the examination no later than December 31, 2006. 
A Candidate approved for examination by the Board prior to January 1, 
2002, who does not pass all sections of the examination by December 
31, 2006, will forfeit credit for each section of the examination the 
candidate passed before January 1, 2002, and must pass each of those 
sections again. The Candidate’s passing grade for any section of the 
examination taken after January 1, 2002, is valid for five (5) years.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901798 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
SUBCHAPTER I. DISCIPLINARY ACTION 
22 TAC §1.161, §1.162 
The Texas Board of Architectural Examiners proposes amend­
ments to §1.161, Purpose and Scope and §1.162, Computation 
of Time of Chapter 1, Subchapter I, concerning Disciplinary Ac­
tion. 
The proposed changes to §1.161 will have no substantive or pro­
cedural effect upon Board enforcement actions or persons within 
the jurisdiction of the Texas Board of Architectural Examiners but 
are intended merely to simplify and modernize existing regula­
tory language. 
The proposed changes to §1.162 will have no substantive or pro­
cedural effect upon Board enforcement actions except to create 
a rebuttable presumption that materials which have been sent by 
the Board to a person’s last known address have been received 
by that person, or his or her agent, not less than eight (8) days 
after the materials have been properly deposited into the United 
States mail, first class postage paid. This presumption allows in­
creased use of first class mail and conforms the agency’s prac­
tice to that utilized at the State Office of Administrative Hearings 
which permits the use of first class mail in serving documents. 
See, 1 TAC §155.103. This change is expected to result in cost 
savings to the agency without the loss of legal rights to those 
persons with whom the agency is seeking to communicate. This 
change is also expected to make correspondence more effective 
because many times individuals will refuse to sign for a piece of 
mail which is sent by certified mail and will not retrieve it from the 
Post Office if delivery was attempted when the person was not 
present. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules are in effect, there will be no fiscal conse­
quences to state or local governments upon implementation of 
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either rule apart from the cost savings which will result from in­
creased use of "regular" mail. 
Ms. Hendricks also has determined that for the first five-year pe­
riod the amended rules are in effect the public benefits expected 
as a result of the amended rule are as follows: 
The simplification of language as proposed for §1.161 will re­
sult in greater comprehension of the rule’s text. The proposed 
change will not have an impact on small businesses and there 
will be no change in cost to persons required to comply with this 
rule. 
The proposed changes to §1.162 will benefit the public by de­
creasing agency mailing costs and making receipt of documents 
more  certain than by exclusive reliance upon certified mail. The 
proposed change will not have an impact on small businesses 
and there will be no change in cost to persons required to com­
ply with this rule. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Architects’ 
Practice Act, Texas Occupations Code Annotated, §§1051.001 
- 1051.701 and the specific legislative authority delegated to 
the Board to adopt rules for the administration and enforcement 
of Subtitle B of the Texas Occupations Code contained at 
§1051.202. 
The proposed amendments do not affect any other statutes. 
§1.161. Purpose and Scope. 
This chapter shall provide a system of procedures for the initiation, in­
vestigation, prosecution, hearing and resolution of disciplinary matters 
and allegations involving persons who are subject to the jurisdiction of 
the Texas Board of Architectural Examiners. 
[(a) Unless specifically indicated in the Rules and Regulations 
of the Board, this subchapter governs the procedure followed by the 
Board in a Contested Case against an Architect, in the informal dis­
position of a Contested Case against an Architect, or in an informal 
conference with an Architect. Unless specifically indicated, the Ar­
chitects’ Registration Law, the Administrative Procedure Act, and the 
Rules of Practice and Procedure of the State Office of Administrative 
Hearings, as appropriate, also govern the procedure followed by the 
Board in a Contested Case against an Architect.] 
[(b) The Architects’ Registration Law and Sections 1.162, 
1.163, 1.164, 1.1167, 1.172, and 1.173 of this subchapter govern 
disciplinary action against a person who is not an Architect. If the 
person is an Applicant, Section 1.151 of Subchapter H also governs 
disciplinary action against him/her.] 
§1.162. Computation of  Time.  
(a) (No change.) 
(b) A person shall be presumed to have received all pleadings 
and other notices upon a showing that such materials were sent to the re­
spondent’s last known address; the materials were sent by United States 
mail, first class postage prepaid; a return address was affixed to the ex­
terior of the mailing materials and the materials were not returned; and 
in excess of seven days has elapsed from placement of the materials 
into the United States mail. [For purposes of this subchapter, an Archi­
tect is presumed to have received a notice from the Board on the fifth 
day after the date the Board sent the notice to the Architect’s current 
address of record via certified mail, return receipt requested.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901780 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §1.163 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Board of Architectural Examiners  or in the  Texas Register  office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The Texas Board of Architectural Examiners proposes the repeal 
of §1.163, Ex Parte Communication of Chapter 1, Subchapter I, 
concerning Disciplinary Action. 
This rule was redundant of prohibitions already found at 
§2001.061 of the Texas Government Code. This section will be 
reserved for expansion. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
after the rule is repealed there will be no fiscal implications to 
state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period after the repeal of §1.163 the public benefits expected as 
a result of the repealed rule will be to minimize regulations which 
merely restate existing law. The repeal of this rule will not have 
impact on small business. 
There will not be a change in the cost to persons required to 
comply with the section. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The repeal is proposed under authority of Texas Occupations 
Code Annotated, §1051.202 which enables the Texas Board of 
Architectural Examiners to adopt reasonable rules in order to ad­
minister or enforce the laws governing the practice of architec­
ture, landscape architecture and interior design. 
The proposed repeal does not affect any other statutes. 
§1.163. Ex Parte Communication. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901781 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
PROPOSED RULES May 22, 2009 34 TexReg 3135 
22 TAC §1.164, §1.165 
The Texas Board of Architectural Examiners proposes amend­
ments to §1.164, Initiating a Contested Case and §1.165, Infor­
mal Disposition of a Contested Case of Chapter 1, Subchapter 
I, concerning Disciplinary Action. 
The proposed changes to §1.164 remove the requirement that 
a notarized complaint is required in order to commence con­
tested case proceedings and investigations. In order to make 
the process simpler and more accessible, a member of the pub­
lic may now file a complaint without the need to have it notarized. 
The other proposed change would remove language which per­
mits  to  Board to refuse to disclose certain  information.  This  
change brings the Board rule into alignment with the Texas Pub­
lic Information Act and does not waive any rights to information 
as permitted by TPIA. 
The proposed changes to §1.165 simplify the overall language 
and would make two modifications to the present rule. Sub­
section (e) permits the agency to move for entry of a default 
judgment in those instances when a respondent, after receiving 
legally required notice of the docketing of a contested case pro­
ceeding alleging a violation of any law or rule over which TBAE 
possesses jurisdiction at the State Office of Administrative Hear­
ings (SOAH), fails to file a written answer or other written re­
sponse with SOAH. Default is also permitted if a Respondent 
fails to appear at a scheduled hearing of which he or she has 
received legally required notice. 
It has been the experience of enforcement staff that individuals 
who, after receiving notice of the commencement of contested 
case proceedings, choose not to make any written reply do not 
generally seek or otherwise avail themselves of the due process 
and evidentiary protections to which they are entitled. Similarly, a 
person who fails after legally required notice to appear for a con­
tested case hearing has knowingly waived due process rights. 
Permitting default fault under such circumstances increases effi ­
ciency in the prosecution of cases and rendition of a final agency 
ruling without sacrificing or prejudicing any legal rights to which 
respondents are entitled. 
The proposed changes to §1.165(f) develop and specify those 
factors which the Board and the Executive Director are to con­
sider in fixing an administrative penalty pursuant to Texas Oc­
cupations Code Annotated, §1051.452. However, rather than 
merely tracking the statutory language, the Board proposes to 
more exactly detail the relevant factors which it and the Execu­
tive Director will evaluate and includes consideration of the pub­
lic welfare, evaluating any harm resulting from sanctioned con­
duct (not simply ’economic harm’), taking into account both the 
specific and general deterrent value of a penalty and whether or 
not the Respondent has taken prompt remedial action. These 
changes provide greater notice to those who are subject to the 
Board’s jurisdiction of the criteria which will be used to determine 
an administrative penalty and serve to prevent the Executive Di­
rector or the Board from the unbridled exercise of authority. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules are in effect there will be no fiscal implications 
to state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rules are in effect the public benefits which 
will be realized are more efficient resolution of contested cases 
without any loss of due process rights and more certain criteria 
upon which administrative penalties may be assessed and eval­
uated. The rules will not have any impact on small businesses 
and there will be no change in cost to those persons required to 
comply with the proposed changes. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to Texas Occupations 
Code Annotated, §1051.202 which authorizes the Board to adopt 
reasonable rules to administer and enforce Subtitle B of the Ar­
chitects’ Practice Act. 
The proposed amendments do not  affect any other statutes. 
§1.164. Initiating a Contested Case. 
(a) The Board may initiate a Contested Case proceeding in re­
sponse to: 
public; 
(1) a [notarized] written complaint filed by a member of the 
(2) information provided in a registration application or re­
newal form; or 
(3) other information known to the Board which estab­
lishes probable cause. 
(b) The Board shall not act on a written complaint filed by 
a member of the public unless the allegations in the complaint[, if 
proven,] describe conduct that violates a rule or statutory provision en­
forceable by the Board. 
(c) (No change.) 
[(d) The Board may refuse to disclose the identity of a person 
who furnishes information regarding an alleged violation of a rule or 
statutory provision enforceable by the Board.] 
(d) [(e)] The Board shall not act on a written complaint filed by 
a member of the public if the complaint is filed later than ten (10) years 
after the date of the act(s) or omission(s) described in the complaint. 
§1.165. Informal Disposition of a Contested Case. 
(a) A Contested Case may be resolved informally at any time 
[after the Contested Case is initiated by the Board]. 
(b) If the respondent agrees in writing to a settlement agree­
ment [arising out of the proposed informal disposition of a Contested 
Case] and the Executive Director executes the written settlement agree­
ment, the settlement agreement shall be presented to the Board for ap­
proval or rejection. The settlement agreement must include written 
findings of fact and conclusions of law and may be in the form of a 
consent order, letter of reprimand, or other format approved by the Ex­
ecutive Director. 
(c) - (d) (No change.) 
(e) An informal disposition may be made of a Contested Case 
by default. Default occurs whenever a respondent neither answers nor 
makes other written response to the filing of a Complaint or Petition 
at the State Office of Administrative Hearings alleging a violation of 
any law or Rule over which TBAE possesses jurisdiction. Default also 
occurs if the respondent fails to appear at a scheduled and properly 
noticed hearing to be conducted by the State Office of Administrative 
Hearings. [Default shall occur when a respondent neither responds 
in writing nor appears at a scheduled hearing related to a disciplinary 
matter.] 
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(f) The Board and the Executive Director shall take into ac­
count the following factors when considering a proposed settlement 
agreement: 
[(1) the seriousness of the conduct that is the source of the 
allegation(s) against the respondent, including consideration of:] 
(1) [(A)] the nature, circumstances, extent, and gravity of 
any relevant act or omission; [, and] 
(2) [(B)] the hazard or potential hazard to the health, safety 
or welfare [health or safety] of the public; 
(3) [(2)] the economic harm resulting from the conduct 
[damage to property caused by the conduct]; 
(4) [(3)] the respondent’s history concerning any previous 
ground for sanction; 
(5) [(4)] the severity of penalty necessary to effectuate spe­
cific and general deterrence [deter a future ground for sanction]; 
(6) [(5)] any effort by the respondent to take prompt reme­
dial action [to correct the ground for sanction]; 
(7) [(6)] the economic benefit gained by the respondent as 
a result of the conduct; [and
(8) [(7)] any othe
] 
r matter justice may require; and 
(9) [(8)] When considering a referral from the Texas De­
partment of Licensing and Regulation, in addition to the factors de­
scribed in this subsection, the Board shall consider the actual number 
of days that the submission was late. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901782 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §1.167 
The Texas Board of Architectural Examiners proposes amend­
ments to §1.167, Publication of Disciplinary Action of Chapter 1, 
Subchapter I, concerning Disciplinary Action. 
The amendment being proposed to §1.167 is in order to ob­
tain greater clarification concerning the Board’s directive that 
persons who have "received" disciplinary action will have their 
names published. While this has been the Board’s practice it was 
felt that present language, which requires persons who are "the 
subject" of disciplinary proceedings to have their names publi­
cized, is overly broad. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect  there will be no  fiscal implications 
to state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rule is in effect the public benefit will result 
from a clearer understanding of the rule. The rule will not have 
any impact on small businesses and there will be no change 
in cost to those persons required to comply with the proposed 
changes. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to Texas Occupations 
Code Annotated, §1051.202 which authorizes the Board to adopt 
reasonable rules to administer and enforce Subtitle B of the Ar­
chitects’ Practice Act including the practice of architecture, land­
scape architecture and interior design. 
The proposed amendments do not affect any other statutes. 
§1.167. Publication of Disciplinary Action. 
(a) The Board shall cause to be published in the Board’s offi ­
cial newsletter, on the Board’s Web site, in a newspaper, or in another 
publication the name of any person who has received [is the subject 
of] disciplinary action by the Board. The publication may include a 
narrative summary of the facts giving rise to disciplinary action and a 
description of the action taken. 
(b) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901783 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §§1.170 - 1.175 
The Texas Board of Architectural Examiners proposes amend­
ments to §1.170, Referrals from the Texas Department of Licens­
ing and Regulation; §1.171, Responding to Request for Informa­
tion; §1.172, Continuing Violation; §1.173, Violation By One Not 
an Architect; §1.174, Complaint Process, and §1.175, Evalua­
tion of Evidence by Expert of Chapter 1, Subchapter I, concern­
ing Disciplinary Action. 
Section 1.170 requires Architects to submit certain plans and 
specifications to the Texas Department of Licensing and Reg­
ulation for accessibility review not later than the fifth day after is­
suance. Architectural Barriers Act, Texas Government Code An­
notated §469.101. If an architect fails to do so, the TDLR reports 
the legal violation to the Texas Board of Architectural Examiners. 
Id., §469.101. The Texas Board of Architectural Examiners will, 
upon confirmation of a violation, take appropriate disciplinary ac­
tion in order to further the policy of this state which is to eliminate, 
to the extent possible, unnecessary barriers encountered by per­
sons with disabilities whose ability to achieve maximum personal 
independence is needlessly restricted. Texas Occupations Code 
Annotated §1051.702(2) (West 2005 & Supp. 2008). 
The Board proposes minor changes to §1.170 which result in 
greater certainty regarding the enforcement action which will be 
taken by directing the Executive Director to issue a written warn­
ing upon a  first violation and requiring the imposition of an ad­
ministrative penalty for all subsequent violations. 
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Section 1.171 requires certain persons to respond to a request 
for information from the Board. It is the mission of the Texas 
board of Architectural examiners to ensure a safe built environ­
ment for Texas. In order to effectively and efficiently investigate 
and prosecute instances of statutory or regulatory violation it is 
essential that the Board be able to acquire information expedi­
tiously; the use of investigatory letters as permitted by §1.171 
has proven effective in these efforts. 
The Board proposes to expand the class of persons who are 
responsible for responding to letters of inquiry to include candi­
dates and applicants as well as registrants. These persons are 
often in a position to provide vital information concerning matters 
within the Board’s jurisdictions and relevant to enforcement pro­
ceedings. The proposed change will, if adopted, permit agency 
staff to request that a registrant, candidate or applicant provide 
records and documents in response to a request. 
The proposed changes permit a failure to respond to be treated 
as a distinct disciplinary infraction from the underlying matter be­
ing investigated, and, in order to stress the importance of a can­
didate’s, applicant’s or registrant’s cooperation with a Board in­
quiry, state that a failure to respond within 30 days may constitute 
grounds for the Board to impose suspension or revocation of a 
registration. 
Section 1.172 will be amended to include a new subsection (b) 
which expressly classifies each sheet of plans and each sep­
arate section of specifications which are prepared, modified or 
issued in violation of applicable statutory and regulatory require­
ments to constitute discreet and independent legal violations 
each of which provides a basis for the imposition of an admin­
istrative penalty. The Texas Board of Architectural Examiners 
proposes this addition in recognition of the fact that plans and 
specifications which are issued in violation of law present an un­
acceptable risk of significant bodily harm and economic injury to 
the citizens of Texas. It is anticipated that registrants and non-
registrants will be deterred from issuing plans and specifications 
in violation of the law. 
The amendment to §1.173 bring the rule into conformity with 
Subtitle B of the Texas Occupations Code as well as the Ad­
ministrative Procedure Act (Title 10, Texas Government Code) 
by deleting references to Section 11 of the Architects’ Registra­
tion Law (Art. 294a, Vernon’s Texas Civil Statutes). The rule 
implements the practice of the Texas Board of Architectural Ex­
aminers to refer all contested case hearings to the State Office 
of Administrative Hearings (SOAH) for issuance of a proposal for 
decision regardless of whether the case involves a registrant or a 
nonregistrant. Because the Board no longer conducts contested 
case hearings, subsection (d)(3), (4) and (5) of the original rule 
are no longer necessary. In place of procedural rules govern­
ing a contested case hearing the proposed rules would set forth 
the procedural sets to be taken by the Executive Director once 
an investigation determined that a nonregistrant has engaged 
in a legal violation including methods of settlement and notifica­
tion of rights to a hearing at SOAH. The proposed amendment 
will make it clear that a recommended settlement or other infor­
mal disposition presented to the Board by the Executive Director 
may, but need not be, approved by the Board. This is consistent 
with well established law that only a Board may act on behalf of 
the agency in such instances. 
The proposed amendment to §1.174 permits the agency to pro­
vide a copy of its policies and procedures to a complainant and/or 
a respondent by providing information which will allow review of 
the policies on the internet or, if requested by a party, by mail­
ing a copy of the policies and procedures upon request. The 
changes to §1.174 also establish "probable cause" as the inves­
tigatory standard required to proceed with investigation and set­
tlement/prosecution of a disciplinary matter. This standard has a 
clear legal definition and is readily applicable to agency investi­
gations. This does not, however, diminish the agency’s respon­
sibility to prove a case by the customary "preponderance of the 
evidence" standard when prosecuting cases through contested 
case proceedings before the State Office of Administrative Hear­
ings. The final substantive change proposed for §1.174 autho­
rizes, but does not require, the Executive Director to respond to 
a request for reconsideration if a complaint is dismissed because 
of lack of probable cause to continue the investigation and refer 
a matter for prosecution. 
Section 1.175 requires that any case involving professional com­
petency or honesty be evaluated by an architect to ensure that 
professional standards applicable to the profession be objec­
tively reviewed by a peer prior to the docketing of a case at the 
State Office of Administrative Hearings. The proposed amend­
ment expands this to include ’candidate’ along with registrants 
or applicants as persons whose conduct may be subject to peer 
review and strikes as unnecessary the entirety of subsection (c). 
The Board believes that while the qualifications of an expert are 
very important to valid and reliable case evaluation there is no 
need to establish the thresholds and automatic disqualifications 
which presently exist. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules are in effect, there will be no fiscal implica­
tions to state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rules are in effect the public benefits ex­
pected as a result of the amended rules are to cause greater 
compliance by those within the jurisdiction of the agency and to 
increase efficiencies in acquiring information necessary for thor­
ough investigation and prosecution of enforcement matters. The 
rules will not have an impact on small businesses. 
There will not  be a change in the  cost  to  persons required to  
comply with the sections. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Architects’ Prac­
tice Act, Texas Occupations Code Annotated, §1051.202 which 
authorizes the Board to adopt reasonable rules as necessary to 
administer and enforce the Architects’ Practice Act. 
The proposed amendments do not affect any other statutes. 
§1.170. Referrals from the Texas Department of Licensing and Reg-
ulation. 
(a) If an Architect fails to submit any document to the Texas 
Department of Licensing and Regulation as required by the Architec­
tural Barriers Act, or a rule or procedure enacted pursuant to the Ar­
chitectural Barriers Act, the Board may take disciplinary action against 
the Architect. 
(b) An Architect’s failure to submit documents to the Texas 
Department of Licensing and Regulation as required by subsection (a) 
of this section, shall result in a written warning from the Executive Di­
rector. An administrative penalty shall be imposed upon second and 
subsequent failures. [If an Architect submits a document described by 
subsection (a) of this section no more than fifteen (15) days following 
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the deadline for submission of the document, the Executive Director 
may issue an informal reprimand to the Architect. It shall not be nec­
essary for the informal reprimand to be presented to or approved by the 
Board.] 
(c) When considering potential disciplinary action , including 
imposition of an administrative penalty [pursuant to subsection (a) of 
this section], the Board and the Executive Director shall take into ac­
count the number of previous incidents involving a registrant’s failure 
to timely submit documents to the Texas Department of Licensing and 
Regulation and the length of the delay in making the present submis­
sion. [the factors listed in Subsection 1.165(f) of this subchapter.] 
§1.171. Responding to Request for Information. 
An Architect, a Candidate or an Applicant shall answer an inquiry or 
produce requested documents to the Board concerning any matter un­
der the jurisdiction of the Board within thirty (30) days after the date 
the person [Architect] receives [notice of] the inquiry. Failure [An Ar­
chitect’s failure] to respond within thirty (30) days may [to an inquiry 
concerning any matter under the jurisdiction of the Board shall] con­
stitute a separate violation subject to disciplinary action by the Board 
up to and including suspension or revocation of a registration. 
§1.172. Continuing Violation. 
(a) Each day a violation of any statutory provision or rule en­
forced by the Board occurs or continues may be considered a separate 
violation subject to disciplinary action by the Board. 
(b) Each sheet of architectural plans and each separate section 
of the specifications which are prepared, modified or issued in violation 
of these rules or any laws over which the Board has jurisdiction shall 
each be considered an independent violation of applicable rules and 
laws. 
§1.173. Violation By One Not an Architect. 
(a) A person who is not an Architect who violates any of the 
laws or rules over which the Board has jurisdiction is [title or practice 
restrictions of the Architects’ Registration Law may be] subject to any 
or all of the following: 
(1) judicial proceedings for injunctive relief; [injunctive 
action;] 
(2) criminal prosecution in a court of appropriate jurisdic
tion; [and/or] 
­
(3) imposition of an administrative penalty; [.] 
(4) issuance of a cease and desist order from the board. 
(b) In taking action against a person who is not an Architect, 
the Board may be represented by agency staff, the Texas Attorney Gen­
eral, by a county or district attorney, or by other counsel as necessary. 
(c) The Executive Director may recommend and the Board 
may, after notice and an opportunity for hearing, impose an administra­
tive penalty in the manner prescribed in Subchapter I of the Architects’ 
Practice Act and otherwise as permitted by law and Board rules [Sec­
tion 11 of the Architects’ Registration Law]. 
(d) A person charged with a violation may request a hearing to 
contest a proposed administrative penalty that has been recommended 
by the Executive Director: 
(1) A request for a hearing must be received in the Board’s 
office no later than the 20th day after the date the person receives no­
tice that the Executive Director has recommended the imposition of an 
administrative penalty. 
(2) The hearing shall be conducted by an Administrative 
Law Judge at the State Office of Administrative Hearings under pro­
vision of the Administrative Procedure Act, Texas Government Code 
Annotated, Chapter 2001, and this subchapter. [The Board shall preside 
over a hearing held pursuant to this section. The Board shall send no­
tice of the date, time, and location of the hearing to the person charged 
with a violation. During the hearing, the Board’s staff and the person 
charged with a violation or the person’s authorized representative shall 
have the opportunity to present testimony and other evidence and make 
legal arguments regarding the alleged violation and the amount of the 
proposed administrative penalty.] 
[(3) During a hearing on a proposed administrative penalty, 
the Board shall have the authority and duty to:] 
[(A) conduct a full, fair, and impartial hearing;] 
[(B) take action to avoid unnecessary delay in the dis­
position of the proceeding;] 
[(C) maintain order; and] 
[(D) regulate the conduct of the parties and their autho­
rized representatives, including the authority and duty to limit irrele­
vant, immaterial, and unduly repetitious testimony and reasonably limit 
the time for presentations.] 
[(4) After a hearing on a proposed administrative penalty, 
the Board’s chair shall issue a written order stating the Board’s findings 
regarding the occurrence of a ground for sanction and the amount of 
the penalty, if any. In determining the amount of the penalty, if any, 
the Board shall consider the factors listed in Subsection 11(j) of the 
Architects’ Registration Law.] 
[(5) The Board may stop a hearing on a proposed adminis­
trative penalty in order to consult privately with legal counsel regarding 
any matter related to the hearing.] 
(e) If a person charged with a violation agrees to a proposed 
administrative penalty recommended by the Executive Director, the 
Board may [shall] approve the Executive Director’s recommendation 
and order payment of the proposed penalty without a hearing. 
(f) Within thirty (30) days after  the date on which  the  Board’s  
order imposing an administrative penalty or taking other final agency 
action in a contested case proceeding becomes final, the person charged 
must pay the administrative penalty and otherwise ensure compliance 
with the terms set forth in the Board’s Final Order [in full] or  file a 
petition for judicial review with a district court in Travis County as 
provided by Subchapter G, Chapter 2001, Government Code. 
(g) If the Executive Director determines that a Nonregistrant 
is violating, or has violated, a statutory provision or rule enforced by 
the Board, the Executive Director may: 
(1) issue to the Nonregistrant a written notice describing 
the alleged violation and the Executive Director’s intention [intent] to  
request that the Board impose administrative penalties and issue a cease  
and desist order. The written notice shall offer the Nonregistrant an 
opportunity to resolve all matters contained in the written notice by 
means of an agreed order or other instrument deemed appropriate by 
the Executive Director and of the Nonregistrant’s ability to request an 
informal conference as well as of his or her right to request a hearing 
before an Administrative Law Judge at the State Office of Administra­
tive Hearings; and [offering an opportunity for a hearing regarding the 
alleged violation pursuant to Section 1051.504 of the Texas Occupa­
tions Code;] 
[(2) request that the Board, after providing an opportunity 
for a hearing as described in subsection (g)(1) of this section, issue a 
cease and desist order to the Nonregistrant prohibiting the Nonregis­
trant’s misconduct; and] 
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(2) [(3)] take any other action and impose any other penalty 
described in this section or permitted [provided] by  [other] law.  
§1.174. Complaint Process. 
(a) - (b) (No change.) 
(c) Once a complaint has been received, the Board’s enforce­
ment staff shall: 
[(1) provide the complainant and respondent with copies of 
the Board’s policies and procedures regarding complaint investigation 
and resolution;] 
(1) [(2)] conduct a preliminary evaluation of the complaint 
within thirty (30) days to determine: 
(A) Jurisdiction: whether the complaint provides infor­
mation sufficient to establish probable cause for the Board’s staff to 
believe an actionable violation might have occurred; 
(B) Disciplinary History: whether there has been previ­
ous enforcement activity involving the person against whom the com­
plaint has been filed; and 
(C) Priority Level: the seriousness of the complaint rel­
ative to other pending enforcement matters; 
(2) provide the complainant and respondent with informa­
tion which will permit review of the Board’s policies and procedures 
from the Board’s web site regarding complaint investigation and reso­
lution. If the complainant or respondent requests a copy of the policies 
and procedures in written format a copy shall be mailed upon request. 
(3) notify the complainant and respondent of the status of 
the investigation at least quarterly unless providing notice would jeop­
ardize an investigation; and 
(4) maintain a complaint file that includes at least: 
(A) the name of the person who filed the complaint un­
less the complaint was filed anonymously; 
staff; 
(B) the date the complaint was received by the Board’s 
(C) a description of the subject matter of the complaint; 
complaint; 
(E) a summary of the results of the review and investi­
gation of the complaint; and 
(F) an explanation for the reason the complaint was dis­
missed if the complaint was dismissed without action other than the 
(D) the name of each person contacted in relation to the 
investigation of the complaint. 
(d) - (e) (No change.) 
(f) If the Board’s staff proceeds with an investigation, the staff 
shall: 
(1) investigate the complaint according to the priority level 
assigned to the complaint; 
(2) notify the complainant and respondent that, as a result 
of the staff’s preliminary evaluation of the complaint, the staff has 
determined that the Board has jurisdiction over the allegations(s) de­
scribed in the complaint and has decided  to  proceed with an investiga­
tion of the allegation(s) against the respondent; and 
(3) gather sufficient information and evidence to determine 
whether there is probable cause to believe that a violation of a statutory 
provision or rule enforced by the Board has occurred. 
(g) (No change.) 
(h) If the information and evidence gathered during an inves­
tigation are insufficient to establish probable cause to believe prove[ ] 
that a violation has occurred, the Board’s staff shall: 
(1) dismiss the complaint; 
(2) send notices to the complainant and respondent regard­
ing the dismissal; 
(3) if warranted, include in the respondent’s notice a rec­
ommendation or warning regarding the respondent’s future conduct; 
and 
(4) if a complaint is determined to be unfounded, state in 
the respondent’s notice that no violation was found. 
(i) If the information and evidence gathered during an investi­
gation are sufficient to establish probable cause to believe [prove] that  
a violation has occurred, the Board’s staff shall: 
(1) seek to resolve the matter pursuant to §§1.165, 1.166 
[section 1.165] or  [section] 1.173 of this subchapter; or 
(2) issue a warning to the respondent if the violation is the 
respondent’s first violation and: 
(A) the respondent has not received a written warning 
or advisory notice from the Board [regarding the law’s restrictions 
which was directed to the respondent]; 
(B) the respondent provided a satisfactory remedy 
which has [that alleviated or] eliminated any harm or threat to the 
health or safety of the public; and 
(C) the guidelines for determining an appropriate 
penalty for the violation recommend an administrative penalty or a 
reprimand as an appropriate sanction for the violation. 
(j) (No change.) 
(k) If a complaint is dismissed, the complainant may submit 
to the Executive Director a written request for reconsideration. The 
written request must explain why the complaint should not have been 
dismissed. The Executive Director may, but is not required to, respond 
to the request for reconsideration. 
§1.175. Evaluation of Evidence by Expert. 
(a) If the Board’s staff determines that a respondent who is 
a Registrant, Candidate, or Applicant appears to have engaged in the 
Practice of Architecture [acted] in a manner that was Reckless, Grossly 
[reckless, grossly] incompetent, or dishonest, the matter may not be 
docketed at [presented to the Board or referred to] the  State  Office of 
Administrative Hearings for a formal hearing unless the evidence and 
information gathered during the investigation have been reviewed by a 
member of the Board or the Board’s staff or a consultant who is regis­
tered as an Architect.  
(b) The purpose of the review [described in subsection (a) of 
this section] shall be to confirm, prior to the commencement of for­
mal disciplinary proceedings, that the respondent’s professional con­
duct did not satisfy the requisite standard of care which should be ap­
plied by a reasonably prudent Architect under similar circumstances. 
[(c) In order to act as a consultant for the purposes of subsec­
tion (a) of this section, a person must:] 
[(1) have been actively registered as an Architect for at 
least five (5) years;] 
[(2) have significant experience in the area(s) relevant to 
the issue(s) to be considered by the consultant; and] 
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[(3) not have been the subject of disciplinary action by the 
Board at any time.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901784 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §1.177, §1.178 
The Texas Board of Architectural Examiners proposes amend­
ments to §1.177, Administrative Penalty Schedule and §1.178, 
Reinstatement Following Suspension or Revocation of Chapter 
1, Subchapter I, concerning Disciplinary Action. 
The Texas Board of Architectural Examiners ("Board") is respon­
sible for enforcing the Architects’ Practice Act, Texas Occupa­
tions Code Annotated §§1051.001 - 1051.701 (West 2004 & 
Supp. 2008). Upon a finding that disciplinary action is warranted 
the Board is permitted by statute to impose administrative penal­
ties as well as suspend or revoke the certificate of registration of 
a registered architect. Id., §1051.451, §1051.751. In conjunc­
tion with this authority the Board is required by statute to adopt 
an administrative penalty schedule and may reinstate a certifi ­
cate of registration which has been suspended or revoked. Id., 
§1051.403, §1051.452(c). 
The Board proposes changers to the present administrative 
penalty schedule for violations of the Architects’ Practice Act 
as set forth in §1.177 and to amend §1.178. The proposed 
changes to §1.178 will implement statutory language which 
permits the board to assess "all fees and costs incurred by the 
Board as the result of any proceeding that led to the denial, 
revocation or suspension [of the certificate of registration]." 
Texas Occupations Code Annotated §1051.403(1) (West 2004 
& Supp. 2008). 
The newly stated purpose of the penalty schedule found in 
§1.177 is to "guide the Board’s assessment of an appropri­
ate administrative penalty." The Texas Board of Architectural 
Examiners recognizes that uniformity in the application of a 
penalty schedule is necessary to ensure that similarly situated 
individuals are treated in a consistent manner and to thereby 
avoid even the appearance of unbridled agency discretion. 
Equally important, however, is the Board’s recognition that each 
case must be evaluated based upon the unique facts and the 
underlying equities of any given situation. In order to treat sim­
ilarly situated individuals in a consistent manner the proposed 
rule incorporates concrete criteria and finite ranges of penalty in 
conjunction with a recognition that the regulatory criteria are to 
"guide the Board’s assessment" rather than compel the imposi­
tion of a specific administrative penalty. 
The administrative penalty schedule presently classifies viola-
tion(s) as "minor", "moderate" or "major." The proposed amend­
ments would continue this classification system, add clarifying 
language and allow consideration of relevant factors which are 
not expressly set forth in the rule as it now exists but which the 
Board feels to be significant for determining an appropriate ad­
ministrative penalty for each of the three classifications. Making 
these criteria express will give notice of those factors upon which 
the Board will place primary reliance. 
The proposed amendments will increase the penalties which the 
Board may impose within each of the three classifications and 
expand the type of legally recognized harm which the Board may 
consider beyond simply "economic damage to property" to in­
clude the broader concept of "monetary loss to the project owner 
or other involved persons and entities" as well as other "eco­
nomic injury." 
The resulting administrative penalty associated with each of the 
three classifications has been increased. A minor violation may 
result in an administrative penalty of not more than $500.00. 
Previously the amount was $350.00. A moderate violation may 
result in an administrative penalty of not more than $2,000.00. 
Previously a moderate violation was subject to a penalty of be­
tween $351.00 and $1,200.00. A major violation may not exceed 
$5,000.00. Many of the criteria, as well as the maximum admin­
istrative penalty amount of $5,000.00, reflect statutory language 
contained at Texas Occupations Code Annotated §§1051.451 ­
1051.452. These changes reflect enforcement experience en­
countered by the agency and the need to consider unique cir­
cumstances of each case while also serving as a general and 
specific deterrent to violations. Enforcement history has shown 
that effective deterrent is as essential to the Board’s mission of 
ensuring a safe built environment as is aggressive investigation 
and prosecution of legal violations. 
The proposed rules would, for three defined types of statutory 
violations, implement specific penalty ranges for the violations. 
The Board has determined that these violations present signifi ­
cant risk of injury and are so fundamental to the practice of ar­
chitecture that they should presumptively be classified as ’major’ 
violations. 
The first violation involves the situation in which construction 
documents for nonexempt work are prepared and/or issued by 
persons who are not architects. 
The second specific violation addressed by the proposed rules 
changes involves the signing and sealing of construction docu­
ments by an architect  who is under  a duty to exercise supervision  
and control over the work of a nonregistrant. "Supervision and 
Control" is defined in 22 TAC §1.5(65). The Board will evaluate 
evidence, including correspondence, to ensure that the super­
vision and control exercised by a registrant over the work of a 
nonregistrant is active, affirmative and superior rather than pas­
sive and subservient during the entire design process. 
The third violation which will be presumed to be a ’major’ viola­
tion for calculation of an administrative penalty results from fail­
ure to respond to a Board inquiry made under authority of 22 
TAC §1.171. 
The Board has determined that the health, safety and welfare 
of citizens is always put at an unacceptable risk of harm when 
persons who lack the education, training and experience of reg­
istered architects engage in the practice of architecture and it 
therefore possesses a compelling interest in deterring and sanc­
tioning the unauthorized practice of architecture. This interest is 
furthered by a presumption that unauthorized practice is always 
a ’major’  violation. 
The Board has, within the proposed rule change, made it clear 
that each individual document and separately numbered section 
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of the architectural specifications prepared by a nonregistrant 
will be treated as a separate violation. As an example, an un­
registered person who prepares and issues five (5) sheets of 
architectural plans in violation of the Architects’ Practice Act will 
be considered to have engaged in five (5) separate legal viola­
tions each of which may be classified as a "major" administrative 
penalty, i.e., warranting a penalty up to $5,000.00 or, under these 
facts, $25,000 in the aggregate. 
It is the expectation of the Board that significant deterrent value 
will be recognized from the combined effect of the proposed 
changes to §1.177 and that acquisition of information in re­
sponse to Board inquiry made under authority of §1.177 will 
become more efficient and effective for the prompt investigation 
of cases. 
The Board has also determined that the failure of a registrant 
to actively and affirmatively exercise "supervision and control" 
over the work of a nonregistrant when such a duty exists like­
wise presents unacceptable risks of harm and, for the same pol­
icy reasons as detailed above, has classified such a failure as 
a "major" violation. Similarly, each sheet of architectural plans 
and separately numbered section of the specifications will be 
deemed separate violations. 
The efficient investigative functions of the Board requires that 
accurate information be provided when sought under authority of 
22 TAC §1.171. The proposed rule change would place a failure 
to timely respond within the administrative penalty schedule as 
a "moderate" violation if the response is received within 60 days 
of receipt of the inquiry or, to put it differently, if the response 
is no more than 30 days late. However, any delay beyond 30 
days is considered a "major" violation with each 15 day period 
constituting a separate penalty. 
The proposed changes to the administrative penalty schedule 
would add content which strengthens the enforcement mecha­
nisms available to TBAE and gives more precise notice to stake­
holders and other interested parties of which criteria will be eval­
uated in order to (a) classify a violation as "minor", "moderate" 
or "major" and (b) the consequences of such classification. 
The Board believes that there will be substantial deterrent effect 
resulting from adoption of the proposed changes to §1.177 at­
tributable to increased compliance by those under the agency’s 
jurisdiction. 
The Board also proposes to change §1.178 which addresses the 
reinstatement of a registrant after his or her certificate of regis­
tration has been suspended or revoked. The proposed change 
is based upon the statutory language found in Texas Occupa­
tions Code Annotated §1051.403(1) (West 2004 & Supp. 2008) 
(Board may assess "all fees and costs incurred by the Board as 
the result of any proceeding that led to the denial, revocation 
or suspension [of the certificate of registration].") The proposed 
change makes clear that the Board, as a condition of issuance 
or reissuance of a  certificate of registration, may require that 
attorney’s fees and other costs directly associated with a prior 
contested case proceeding resulting in "the denial, revocation or 
suspension" of a registration be paid to the agency. 
Those who seek to have their certificates of registration rein­
stated will be now be aware that the privilege of reinstatement will 
require, among other things reimbursement to the agency. This 
is not a rule which seeks to impose attorney’s fees and related 
costs by the prevailing party but, rather, a condition precedent to 
the reinstatement of a certificate of registration which was sus­
pended or revoked through contested case proceedings. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules are in effect, there will be  no  fiscal implica­
tions. While penalties may be increased to serve the desired de­
terrent purposes the number of violations will decrease. There 
is no anticipated fiscal impact to state or local governments. 
Ms. Hendricks also has determined that for the first five-year pe­
riod the amended rules are in effect the public benefits expected 
as a result of the amended rule are to cause greater compliance 
by those within the jurisdiction of the agency and to increase ef­
ficiencies in acquiring information necessary for thorough inves­
tigation and prosecution of enforcement matters. The rules will 
not have an impact on small businesses. 
There will not  be a change in the  cost to persons required to com­
ply with the sections except that those individuals who have had 
their certificates of registration revoked or suspended by previ­
ous contested case proceedings  will be required  to pay  the fees  
and costs arising out of those proceedings. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Architects’ 
Practice Act, Texas Occupations Code Annotated §§1051.001 ­
1051.701. 
The proposed amendments do not affect any other statutes. 
§1.177. Administrative Penalty Schedule. 
If the Board determines that an administrative penalty is the appropriate 
sanction for a violation of any of the statutory provisions or rules en­
forced by the Board, the following guidelines shall be applied to guide 
the Board’s assessment of an appropriate [determine the amount of the] 
administrative penalty: 
(1) The Board shall consider the following factors to deter­
mine whether the violation is minor, moderate, or major: 
(A) Seriousness of misconduct and efforts to correct the 
ground for sanction: 
(i) Minor--the respondent has demonstrated that 
he/she was unaware that his/her conduct was prohibited and unaware 
that the conduct was reasonably likely to cause the harm that resulted 
from the conduct or the respondent has demonstrated that there were 
significant extenuating circumstances or intervening causes for the 
violation; and the respondent has demonstrated that he/she provided a 
satisfactory remedy that alleviated or eliminated any harm or threat to 
the health or safety of the public. 
(ii) Moderate--the violation shows that the respon­
dent knowingly disregarded a standard or practice normally followed 
by a reasonably prudent person under the same or similar circum­
stances. A violation of a Board order shall constitute, at a minimum, a 
moderate violation. 
(iii) Major--the conduct [this is a violation of an or­
der of the Board or a violation that] demonstrates gross negligence or 
recklessness or resulted in a threat to the health or safety of the public 
and the respondent, after being notified of the alleged violation inten­
tionally refused or failed to take prompt and remedial action. [; or the 
conduct posed a serious threat to the health or safety of the public; or, 
after being notified of the alleged violation and the harm or threat to 
the health or safety of the public, the respondent intentionally refused 
or failed to provide an available remedy to alleviate or eliminate the 
harm or threat to the health or safety of the public.] 
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(B) Economic harm: [damage to property:] 
(i) Minor--there was no apparent economic damage 
to property or monetary loss to the project owner or other involved 
persons and entities. 
(ii) Moderate--economic damage to property or 
monetary harm to other persons or entities did not exceed $1,000, or 
damage exceeding $1,000 was reasonably unforeseeable. 
(iii) Major--economic damage to property or eco­
nomic injury to other persons or entities exceeded $1,000. 
(C) Sanction history: 
(i) Minor--[this is the first time an administrative 
penalty or other sanction has been imposed against the respondent, 
and] the respondent has not previously received a written warning, 
[or] advisory notice or been subject to other enforcement proceedings 
from the Board [regarding the law’s restrictions which was directed to 
the respondent]. 
(ii) Moderate--[this is the second time an adminis­
trative penalty or other sanction has been imposed against the respon­
dent; or] the respondent was previously [was] subject to an order of the 
Board or other enforcement proceedings which resulted in a finding 
of a violation of the laws or rules over which the TBAE has jurisdic­
tion. [through which the Board could have imposed an administrative 
penalty; or the respondent previously received a written warning or ad­
visory notice from the Board regarding the law’s restrictions which was 
directed to the respondent.] 
(iii) Major--the respondent has received at least two 
prior written notices or has been subject to two disciplinary actions for 
violation of the rules and laws over which the TBAE has jurisdiction. 
[this is at least the third time an administrative penalty or other sanction 
has been imposed against the respondent or the respondent has been 
subject to an order of the Board through which the Board could have 
imposed an administrative penalty.] 
(2) After determining whether the violation is minor, mod­
erate, or major, the Board shall impose an administrative penalty as 
follows: 
(A) Minor violations--if the violation is minor in every 
category described in paragraph [subsection] (1) of this section, an ad­
ministrative penalty of not more than $500 [$350] shall be imposed. 
(B)        
any category described in  paragraph [subsection] (1) of this section, an 
administrative penalty of not [less than $351 and not] more than $2,000 
[$1,200] shall be imposed. 
(C) Major violations--if the violation is major in any 
category described in paragraph [subsection] (1) of this section or if 
the Board determines that the facts of the case indicate a higher penalty 
is necessary in order to deter similar misconduct in the future, an ad­
Moderate violations--if the violation is moderate in
ministrative penalty of [not less than $1,201 and] not more than $5,000 
shall be imposed. 
(D) Because of the threat to human health, safety and 
well-being which necessarily arises out of a nonregistrant preparing 
and issuing architectural plans and specifications the Board possesses 
a compelling interest in ensuring that architectural plans and specifica­
tions are prepared and issued only by a registered architect or by a per­
son who is working under the active and documented Supervision and 
Control of a registered Architect when required by law. If the evidence 
establishes that Architectural plans and specifications for a project that 
is not exempt from the Architects’ Practice Act were prepared by a 
person who is not registered to engage in the Practice of Architecture 
and was not working under the active and documented Supervision and 
Control of an Architect the violation shall be presumed to be a major 
violation and each sheet of architectural plans or separate section of the 
specifications shall be considered a separate violation for purposes of 
calculating and imposing administrative penalties. 
(E) Because of the threat to human health, safety and 
welfare which necessarily arises from nonregistrants engaging in the 
Practice of Architecture the Board has a compelling interest in ensur­
ing that only those persons who are registered to engage in the Practice 
of Architecture or whose work is conducted under the active and doc­
umented Supervision and Control of a registered architect engage in 
the Practice of Architecture. If the evidence establishes that an Ar­
chitect has sealed architectural plans and separately numbered section 
of the specifications without having exercised active and documented 
Supervision and Control of the Nonregistrants’s activities the Board 
shall presume such conduct by the sealing architect to be a major vi­
olation and each sheet of architectural plans or separate section of the 
specifications shall be considered a separate violation for purposes of 
calculating and imposing administrative penalties. 
(F) The agency is responsible for protecting the pub­
lic’s health, safety and welfare by interpreting and enforcing the Ar­
chitects’ Practice Act. In fulfilling this statutory duty the Board de­
pends upon, and expects, that registrants and Applicants will provide 
complete, truthful and accurate information to the Board upon request. 
This prompt and accurate provision of information is essential to pro­
tecting the public’s health, safety and welfare. 
(G) An Architect, Candidate, or Applicant who fails, 
without good cause, to provide information to the Board under pro­
vision of §1.171 of this subchapter (relating to Responding to Request 
for Information) is presumed to be interfering with and preventing the 
Board from fulfilling its responsibilities. For these reasons a violation 
of §1.171 of this subchapter shall be considered a moderate violation 
if a complete response is received within 30 days after receipt of the 
Board’s written inquiry. Any further delay constitutes a major viola­
tion. Each 15 day delay thereafter shall be considered a separate vio­
lation of these rules. 
(3) In order to determine the appropriate amount in a 
penalty range described in paragraph [subsection] (2) of this section, 
the Board shall consider the factors described in paragraph [subsec­
tion] (1) of this section. 
(4) If the facts of a case are unique or unusual, the Board 
may suspend the guidelines described in this section. 
§1.178. Reinstatement Following Suspension or Revocation. 
If the Board suspends or revokes a person’s certificate of registration 
as a result of disciplinary action, the person may not reinstate the cer­
tificate of registration or obtain a new certificate of registration unless 
the person: 
(1) demonstrates that he/she has taken reasonable steps to 
correct the misconduct or deficiency that led to the suspension or revo­
cation; 
(2) demonstrates that reinstatement or issuance of the cer­
tificate of registration is not inconsistent with the Board’s duty to pro­
tect the public by ensuring that registrants are duly qualified and fit for  
registration; and 
(3) pays all fees and costs incurred by the Board as a result 
of any proceeding that led to the suspension or revocation. This shall 
include, but not be limited to, attorney’s fees and all costs associated 
with the need to prosecute a Contested Case proceeding at the State 
Office of Administrative Hearings and subsequent activities including 
administrative and judicial appeals. 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 11, 2009. 
TRD-200901785 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
CHAPTER 3. LANDSCAPE ARCHITECTS 
SUBCHAPTER C. EXAMINATION 
22 TAC §3.43 
The Texas Board of Architectural Examiners proposes an 
amendment to §3.43, Reexamination of Chapter 3, Subchapter 
I, concerning Examination. Under the rule, a candidate must 
pass all sections of the registration examination within a 5-year 
which begins upon passage of a section of the examination. 
The amendment allows a candidate to obtain an extension of up 
to 6 months on the 5-year deadline if the candidate becomes a 
parent through the birth or adoption of a child. The amendment 
also deletes an obsolete "grandfather" provision that preserved 
pre-existing grades when the rule was initially adopted. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect, there will be no fiscal impact on 
state or local governments. 
Ms. Hendricks also has determined that for the first five-year pe­
riod the amended rule is in effect the public benefits expected as 
a result of the amended rule are as follows: candidates who be­
come parents during the examination period will not forfeit pass­
ing grades due to the disruptions and distractions of parenting. 
The amendment would encourage parents to continue the ex­
amination process and become registered. The rule will have 
no impact on small business and therefore no alternative impact 
statement is required. 
There will not be a change in the cost to persons required to 
comply with the section. 
There may be a positive fiscal impact upon certain persons re­
quired to comply with the section to the extent they would oth­
erwise forfeit passing grades and would incur costs to re-take 
sections of the examination. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendment is proposed pursuant to §1051.202, Texas Oc­
cupations Code, which grants the board authority to adopt rules 
to administer Chapters 1051 and 1052, including rules relating 
to the regulation of the practice of landscape architecture. The 
amendment is also adopted pursuant to §1052.153, Texas Oc­
cupations Code, which requires the board to prescribe the scope 
of the examination and the method of procedure for the exami­
nation. 
The proposed amendment does not affect any other statutes. 
§3.43. Reexamination. 
(a) A [Effective January 1, 2002, a] Candidate’s passing grade 
for any section of the examination is valid for five (5) years. Each 
Candidate [who, after December 31, 2001, is approved for examination 
by the Board] must pass all sections of the examination within five (5) 
years after the date the Candidate passes a section of the examination. 
A Candidate [approved for examination by the Board after December 
31, 2001,] who does not pass all sections of the examination within five 
(5) years after passing a section of the examination will forfeit credit 
for the section of the examination passed and must pass that section of 
the examination again. 
(b) The Board may grant one extension to the 5-year period 
for completion of the examination if a Candidate is unable to pass all 
sections of the examination within that period because of the adoption 
or birth of a child within that 5-year period. A Candidate may request 
one extension of up to 6 months by filing a written application with the 
Board together with any corroborating evidence immediately after the 
Candidate learns of the impending adoption or birth. [Each Candidate 
approved for examination by the Board prior to January 1, 2002, must 
pass all sections of the examination no later than December 31, 2006. 
A Candidate approved for examination by the Board prior to January 1, 
2002, who does not pass all sections of the examination by December 
31, 2006, will forfeit credit for each section of the examination the 
candidate passed before January 1, 2002, and must pass each of those 
sections again. The Candidate’s passing grade for any section of the 
examination taken after January 1, 2002, is valid for five (5) years.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901799 
Cathy L. Hendricks 
Executive Director, RID 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
SUBCHAPTER I. DISCIPLINARY ACTION 
22 TAC §3.161, §3.162 
The Texas Board of Architectural Examiners proposes amend­
ments to §3.161, Purpose and Scope and §3.162, Computation 
of Time of Chapter 3, Subchapter I, concerning Disciplinary Ac­
tion. 
The proposed changes to §3.161 will have no substantive or pro­
cedural effect upon Board enforcement actions or persons within 
the jurisdiction of the Texas Board of Architectural Examiners but 
are intended merely to simplify and modernize existing regula­
tory language. 
The proposed changes to §3.162 will have no substantive or pro­
cedural effect upon Board enforcement actions except to create 
a rebuttable presumption that materials which have been sent by 
the Board to a person’s last known address have been received 
by that person, or his or her agent, not less than eight (8) days 
after the materials have been properly deposited into the United 
States mail, first class postage paid. This presumption allows in­
creased use by first class mail and conforms the agency’s prac­
tice to that utilized at the State Office of Administrative Hearings 
which permits the use of first class mail in serving documents. 
34 TexReg 3144 May 22, 2009 Texas Register 
♦ ♦ ♦ 
See, 1 TAC §155.103. This change is expected to result in cost 
savings to the agency without the loss of legal rights to those 
persons with whom the agency is seeking to communicate. This 
change is also expected to make correspondence more effective 
because many times individuals will refuse to sign for a piece of 
mail which is sent by certified mail and will not retrieve it from the 
Post Office if delivery was attempted when the person was not 
present. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules are in effect, there will be no fiscal conse­
quences to state or local governments upon implementation of 
either rule apart from the cost savings which will result from in­
creased use of "regular" mail. 
Ms. Hendricks also has determined that for the first five-year pe­
riod the amended rules are in effect the public benefits expected 
as a result of the amended rule are as follows: 
The simplification of language as proposed for §3.161 will re­
sult in greater comprehension of the rule’s text. The proposed 
change will not have an impact on small businesses and there 
will be no change in cost to persons required to comply with this 
rule. 
The proposed changes to §3.162 will benefit the public by de­
creasing agency mailing costs and making receipt of documents 
more certain than by exclusive reliance upon certified mail. The 
proposed change will not have an impact on small businesses 
and there will be no change in cost to persons required to com­
ply with this rule. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Architects’ 
Practice Act, Texas Occupations Code Annotated, §§1051.001 
- 1051.701 and the Landscape Architects’ Practice Act, Id., 
§§1052.003 - 1052.252 which authorize the Texas Board of 
Architectural Examiners to promulgate rules relating to the prac­
tice of landscape architecture and enforcement proceedings 
arising out of such regulation. 
The proposed amendments do not affect any other statutes. 
§3.161. Purpose and Scope. 
This chapter shall provide a system of procedures for the initiation, in­
vestigation, prosecution, hearing and resolution of disciplinary matters 
and allegations involving persons who are subject to the jurisdiction of 
the Texas Board of Architectural Examiners. 
[(a) Unless specifically indicated in the Rules and Regulations 
of the Board, this subchapter governs the procedure followed by the 
Board in a Contested Case against a Landscape Architect, in the infor­
mal disposition of a Contested Case against a Landscape Architect, or 
in an informal conference with a Landscape Architect. Unless specif­
ically indicated, the Landscape Architects’ Registration Law, the Ad­
ministrative Procedure Act, and the Rules of Practice and Procedure of 
the State Office of Administrative Hearings, as appropriate, also gov­
ern the procedure followed by the Board in a Contested Case against a 
Landscape Architect.] 
[(b) The Landscape Architects’ Registration Law and Sections 
3.162, 3.163, 3.164, 3.167, 3.172, and 3.173 of this subchapter govern 
disciplinary action against a person who is not a Landscape Architect. 
If the person is an Applicant, Section 3.151 of Subchapter H also gov­
erns disciplinary action against him/her.] 
§3.162. Computation of Time. 
(a) (No change.) 
(b) A person shall be presumed to have received all pleadings 
and other notices upon a showing that such materials were sent to the re­
spondent’s last known address; the materials were sent by United States 
mail, first class postage prepaid; a return address was affixed to the ex­
terior of the mailing materials and the materials were not returned; and 
in excess of seven days has elapsed from placement of the materials 
into the United States mail. [For purposes of this subchapter, a Land­
scape Architect is presumed to have received a notice from the Board 
on the fifth day after the date the Board sent the notice to the Landscape 
Architect’s current address of record via certified mail, return receipt 
requested.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901786 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §3.163 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Board of Architectural Examiners or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The Texas Board of Architectural Examiners proposes the repeal 
of §3.163, Ex Parte Communication of Chapter 3, Subchapter I, 
concerning Disciplinary Action. 
This rule is redundant of prohibitions already found at §2001.061 
of the Texas Government Code. This section will be reserved for 
expansion. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
after the rule is repealed there will be no fiscal implications to 
state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period after the repeal of §3.163 the public benefits expected as 
a result of the repealed rule will be to minimize regulations which 
merely restate existing law. 
There will not be a change in the cost to persons required to 
comply with the section. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The repeal is proposed under authority of Texas Occupations 
Code Annotated, §1051.202 which enables the Texas Board of 
Architectural Examiners to adopt reasonable rules in order to ad­
minister or enforce the laws governing the practice of architec­
ture, landscape architecture and interior design. 
The proposed repeal does not affect any other statutes. 
§3.163. Ex Parte Communication. 
PROPOSED RULES May 22, 2009 34 TexReg 3145 
♦ ♦ ♦ 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 11, 2009. 
TRD-200901787 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §3.164, §3.165 
The Texas Board of Architectural Examiners proposes amend­
ments to §3.164, Initiating a Contested Case, and §3.165, Infor­
mal Disposition of a Contested Case of Chapter 3, Subchapter 
I, concerning Disciplinary Action. 
The proposed changes to §3.164 remove the requirement that 
a notarized complaint is required in order to commence con­
tested case proceedings and investigations. In order to make 
the process simpler and more accessible a member of the pub­
lic may now file a complaint without the need to have it notarized. 
The other proposed change would remove language which per­
mits  the Board to refuse to disclose  certain  information.  This  
change brings the Board rule into alignment with the Texas Pub­
lic Information Act and does not waive any rights to information 
as permitted by TPIA. 
The proposed changes to §3.165 simplify the overall language 
and would make two modifications to the present rule. Sub­
section (e) permits the agency to move for entry of a default 
judgment in those instances when a respondent, after receiving 
legally required notice of the docketing of a contested case pro­
ceeding alleging a violation of any law or rule over which TBAE 
possesses jurisdiction at the State Office of Administrative Hear­
ings (SOAH), fails to file a written answer or other written re­
sponse with SOAH. Default is also permitted if a Respondent 
fails to appear at a scheduled hearing of which he or she has 
received legally required notice. 
It has been the experience of enforcement staff that individuals 
who, after receiving notice of the commencement of contested 
case proceedings, choose not to make any written reply do not 
generally seek or otherwise avail themselves of the due process 
and evidentiary protections to which they are entitled. Similarly, a 
person who fails after legally required notice to appear for a con­
tested case hearing has knowingly waived due process rights. 
Permitting default fault under such circumstances increases effi ­
ciency in the prosecution of cases and rendition of a final agency 
ruling without sacrificing or prejudicing any legal rights to which 
respondents are entitled. 
The proposed changes to §3.165(f) develop and specify those 
factors which the Board and the Executive Director are to con­
sider in fixing an administrative penalty pursuant to Texas Oc­
cupations Code Annotated, §1051.452. However, rather than 
merely tracking the statutory language the Board proposes to 
more exactly detail the relevant factors which it and the Execu­
tive Director will evaluate and includes consideration of the pub­
lic welfare, evaluating any harm resulting from sanctioned con­
duct (not simply ’economic harm’), taking into account both the 
specific and general deterrent value of a penalty and whether or 
not the Respondent has taken prompt remedial action. These 
changes provide greater notice to those who are subject to the 
Board’s jurisdiction of the criteria which will be used to determine 
an administrative penalty and serve to prevent the Executive Di­
rector or the Board from the unbridled exercise of authority. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules are in effect there will be  no  fiscal implications 
to state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rules are in effect the public benefits which 
will be realized are more efficient resolution of contested cases 
without any loss of due process rights and more certain criteria 
upon which administrative penalties may be assessed and eval­
uated. The rules will not have any impact on small businesses 
and there will be no change in cost to those persons required to 
comply with the proposed changes. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to Texas Occupations 
Code Annotated, §1051.202 which authorizes the Board to adopt 
reasonable rules to administer and enforce Subtitle B of the Ar­
chitects’ Practice Act including the practice of architecture,  land­
scape architecture and interior design. 
The proposed amendments do not affect any other statutes. 
§3.164. Initiating a Contested Case. 
(a) The Board may initiate a Contested Case proceeding in re­
sponse to: 
(1) a [notarized] written complaint filed by a member of the 
public; 
(2) information provided in a registration application or re­
newal form; or 
(3) other information known to the Board which estab­
lishes probable cause. 
(b) The Board shall not act on a written complaint filed by 
a member of the public unless the allegations in the complaint[, if 
proven,] describe conduct that violates a rule or statutory provision en­
forceable by the Board. 
(c) (No change.) 
[(d) The Board may refuse to disclose the identity of a person 
who furnishes information regarding an alleged violation of a rule or 
statutory provision enforceable by the Board.] 
(d) [(e)] The Board shall not act on a written complaint filed by 
a member of the public if the complaint is filed later than ten (10) years 
after the date of the act(s) or omission(s) described in the complaint. 
§3.165. Informal Disposition of a Contested Case. 
(a) A Contested Case may be resolved informally at any time 
[after the Contested Case is initiated by the Board]. 
(b) If the respondent agrees in writing to a settlement agree­
ment [arising out of the proposed informal disposition of a Contested 
Case] and the Executive Director executes the written settlement agree­
ment, the settlement agreement shall be presented to the  Board for  ap­
proval or rejection. The settlement agreement must include written 
findings of fact and conclusions of law and may be in the form of a 
consent order, letter of reprimand, or other format approved by the Ex­
ecutive Director. 
34 TexReg 3146 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
(c) - (d) (No change.) 
(e) An informal disposition may be made of a Contested Case 
by default. Default occurs whenever a respondent neither answers nor 
makes other written response to the filing of a Complaint or Petition 
at the State Office of Administrative Hearings alleging a violation of 
any law or Rule over which TBAE possesses jurisdiction. Default also 
occurs if the respondent fails to appear at a scheduled and properly 
noticed hearing to be conducted by the State Office of Administrative 
Hearings. [Default shall occur when a respondent neither responds 
in writing nor appears at a scheduled hearing related to a disciplinary 
matter.] 
(f) The Board and the Executive Director shall take into ac­
count the following factors when considering a proposed settlement 
agreement: 
[(1) the seriousness of the conduct that is the source of the 
allegation(s) against the respondent, including consideration of:] 
(1) [(A)] the nature, circumstances, extent, and gravity of 
any relevant act or omission; [, and] 
) [(B)] the hazard or potential hazard to the health, safety 
health or safety] of t he public; 
) [(2)] the economic harm resulting from the conduct 
 property caused by the conduct]; 








(5) [(4)] the severity of penalty necessary to effectuate spe­
cific and general deterrence [deter a future ground for sanction]; 
(6) [(5)] any effort by the respondent to take prompt reme­
dial action; [to correct the ground for sanction]; 
(7) [(6)] the economic benefit gained by the respondent as 
a result of the conduct; [and] 
(8) [(7)] any other matter justice may require; and 
(9) [(8)] When considering a referral from the Texas De­
partment of Licensing and Regulation, in addition to the factors de­
scribed in this subsection, the Board shall consider the actual number 
of days that the submission was late. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901788 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §3.167 
The Texas Board of Architectural Examiners proposes amend­
ments to §3.167, Publication of Disciplinary Action of Chapter 3, 
Subchapter I, concerning Disciplinary Action. 
The proposed changes to §3.167 is in order to obtain greater 
clarification concerning the Board’s directive that persons who 
have "received" disciplinary action will have their names pub­
lished. While this has been the Board’s practice it was felt that 
present language, which requires persons who are "the subject" 
of disciplinary proceedings to have their names publicized, is 
overly broad. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect there will be no fiscal implications 
to state or local governments. 
Ms. Hendricks also has determined that for the  first five-year 
period the amended rule is in effect the public benefit will result 
from a clearer understanding of the rule. The rule will not have 
any impact on small businesses and there will be no change  
in cost to those persons required to comply with the proposed 
changes. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to Texas Occupations 
Code Annotated, §1051.202 which authorizes the Board to adopt 
reasonable rules to administer and enforce Subtitle B of the Ar­
chitects’ Practice Act including the practice of architecture, land­
scape architecture and interior design. 
The proposed amendments do not affect any other statutes. 
§3.167. Publication of Disciplinary Action. 
(a) The Board shall cause to be published in the Board’s offi ­
cial newsletter, on the Board’s Web site, in a newspaper, or in another 
publication the name of any person who has received [is the subject 
of] disciplinary action by the Board. The publication may include a 
narrative summary of the facts giving rise to disciplinary action and a 
description of the action taken. 
(b) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901789 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §§3.170 - 3.175 
The Texas Board of Architectural Examiners proposes amend­
ments to §3.170, Referrals from the Texas Department of Licens­
ing and Regulation; §3.171, Responding to Request for Informa­
tion; §3.172, Continuing Violation; §3.173, Violation By One Not 
a Landscape Architect; §3.174, Complaint Process, and §3.175, 
Evaluation of Evidence by Expert of Chapter 3, Subchapter I, 
concerning Disciplinary Action. 
Section 3.170 requires Landscape Architects to submit certain 
plans and specifications to the Texas Department of Licensing 
and Regulation for accessibility review not later than the fifth day 
after issuance. Architectural Barriers Act, Texas Government 
Code Annotated §469.101. If a landscape architect fails to do 
so, the TDLR reports the legal violation to the Texas Board of 
Architectural Examiners. Id., §469.101. The Texas Board of 
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Architectural Examiners will, upon confirmation of a violation, 
take appropriate disciplinary action in order to further the pol­
icy of this state  which is  to eliminate,  to  the extent possible, 
unnecessary barriers encountered by persons with disabilities 
whose ability to achieve maximum personal independence 
is needlessly restricted. Texas Occupations Code Annotated 
§1051.702(2) (West 2005 & Supp. 2008). 
The Board proposes minor changes to §3.170 which result in 
greater certainty regarding the enforcement action which will be 
taken by directing the Executive Director to issue a written warn­
ing upon a  first violation and requiring the imposition of an ad­
ministrative penalty for all subsequent violations. 
Section 3.171 requires certain persons to respond to a request 
for information from the Board. It is the mission of the Texas 
board of Architectural examiners to ensure a safe built environ­
ment for Texas. In order to effectively and efficiently investigate 
and prosecute instances of statutory or regulatory violation it is 
essential that the Board be able to acquire information expedi­
tiously; the use of investigatory letters as permitted by §3.171 
has proven effective in these efforts. 
The Board  proposes to expand the class of persons who are 
responsible for responding to letters of inquiry to include candi­
dates and applicants as well as registrants. These persons are 
often in a position to provide vital information concerning mat­
ters within the Board’s jurisdictions and relevant to enforcement 
proceedings. In proposed change will, if adopted, permit agency 
staff to request that a registrant, candidate or applicant provide 
records and documents in response to a request. 
The proposed changes permit a failure to respond to be treated 
as a distinct disciplinary infraction from the underlying matter be­
ing investigated, and, in order to stress the importance of a can­
didate’s, applicant’s or registrant’s cooperation with a Board in­
quiry, state that a failure to respond within 30 days may constitute 
grounds for the Board to impose suspension or revocation of a 
registration. 
Section 3.172 will be amended to include a new subsection (b) 
which expressly classifies each sheet of plans and each sep­
arate section of specifications which are prepared, modified or 
issued in violation of applicable statutory and regulatory require­
ments to constitute discreet and independent legal violations 
each of which provides a basis for the imposition of an admin­
istrative penalty. The Texas Board of Architectural Examiners 
proposes this addition in recognition of the fact that plans and 
specifications which are issued in violation of law present an un­
acceptable risk of significant bodily harm and economic injury to 
the citizens of Texas. It is anticipated that registrants and non-
registrants will be deterred from issuing plans and specifications 
in violation of the law. 
The amendment to §3.173 bring the rule into conformity with 
Subtitle B of the Texas Occupations Code as well as the Ad­
ministrative Procedure Act (Title 10, Texas Government Code) 
by deleting references to Section 8 of the Landscape Architects’ 
Registration Law (Art. 294a, Vernon’s Texas Civil Statutes). The 
rule implements the practice of the Texas Board of Architectural 
Examiners to refer all contested case hearings to the State Office 
of Administrative Hearings (SOAH) for issuance of a proposal for 
decision regardless of whether the case involves a registrant or a 
nonregistrant. Because the Board no longer conducts contested 
case hearings, subsection (d)(3), (4) and (5) of the original rule 
are no longer necessary. In place of procedural rules governing 
a contested case hearings the proposed rules would set forth 
the procedural sets to be taken by the Executive Director once 
an investigation determined that a nonregistrant has engaged 
in a legal violation including methods of settlement and notifica­
tion of rights to a hearing at SOAH. The proposed amendment 
will make it clear that a recommended settlement or other infor­
mal disposition presented to the Board by the Executive Director 
may, but need not be, approved by the Board. This is consistent 
with well established law that only a Board may act on behalf of 
the agency in such instances.  
The proposed amendment to §3.174 permits the agency to pro­
vide a copy of its policies and procedures to a complainant and/or 
a respondent by providing information which will allow review of 
the policies on the internet or, if requested by a party, by mail­
ing a copy of the policies and procedures upon request. The 
changes to §3.174 also establish "probable cause" as the inves­
tigatory standard required to proceed with investigation and set­
tlement/prosecution of a disciplinary matter. This standard has a 
clear legal definition and is readily applicable to agency investi­
gations. This does not, however, diminish the agency’s respon­
sibility to prove a case by the customary "preponderance of the 
evidence" standard when prosecuting cases through contested 
case proceedings before the State Office of Administrative Hear­
ings. The final substantive change proposed for §3.174 autho­
rizes, but does not require, the Executive Director to respond to 
a request for reconsideration if a complaint is dismissed because 
of lack of probable cause to continue the investigation and refer 
a matter for prosecution. 
Section 3.175 requires that any case involving professional com­
petency or honesty be evaluated by a landscape architect to en­
sure that professional standards applicable to the profession be 
objectively reviewed by a peer prior to the docketing of a case 
at the State Office of Administrative Hearings. The proposed 
amendment expands this to include ’candidate’ along with reg­
istrants or applicants as persons whose conduct may be subject 
to peer review and strikes as unnecessary the entirety of sub­
section (c). The Board believes that while the qualifications of 
an expert are very important to valid and reliable case evalua­
tion, there is no need to establish the thresholds and automatic 
disqualifications which presently exist. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules  are  in effect,  there will  be no  fiscal implica­
tions to state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rules are in effect the public benefits ex­
pected as a result of the amended rules are to cause greater 
compliance by those within the jurisdiction of the agency and to 
increase efficiencies in acquiring information necessary for thor­
ough investigation and prosecution of enforcement matters. The 
rules will not have an impact on small businesses. 
There will not  be a change in the  cost  to  persons required to  
comply with the sections. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Architects’ Prac­
tice Act, Texas Occupations Code Annotated §1051.202 which 
authorizes the Board to adopt reasonable rules as necessary 
to administer and enforce the Architects’ Practice Act, the land­
scape Architects’ Practice Act and the Interior Designers’ Title 
Act. 
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The proposed amendments do not affect any other statutes. 
§3.170. Referrals from the Texas Department of Licensing and Reg-
ulation. 
(a) If a Landscape Architect fails to submit any document to 
the Texas Department of Licensing and Regulation as required by the 
Architectural Barriers Act, or a rule or procedure enacted pursuant to 
the Architectural Barriers Act, the Board may take disciplinary action 
against the Landscape Architect. 
(b) A Landscape Architect’s failure to submit documents to 
the Texas Department of Licensing and Regulation as required by sub­
section (a) of this section shall, result in a written warning from the 
Executive Director. An administrative penalty shall be imposed upon 
second and subsequent failures. [If a Landscape Architect submits a 
document described by subsection (a) of this section no more than fif­
teen (15) days following the deadline for submission of the document, 
the Executive Director may issue an informal reprimand to the Land­
scape Architect. It shall not be necessary for the informal reprimand to 
be presented to or approved by the Board.] 
(c) When considering potential disciplinary action, including 
imposition of an administrative penalty [pursuant to subsection (a) of 
this section], the Board and the Executive Director shall take into ac­
count the number of previous incidents involving a registrant’s failure 
to timely submit documents to the Texas Department of Licensing and 
Regulation and the length of the delay in making the present submis­
sion. [the factors listed in Subsection 3.165(f) of this subchapter.] 
§3.171. Responding to Request for Information. 
A Landscape Architect, a Candidate or an Applicant shall answer an 
inquiry or produce requested documents to the Board concerning any 
matter under the jurisdiction of the Board within thirty (30) days after 
the date the  person receives the inquiry. [Landscape Architect receives 
notice of the inquiry. A Landscape Architect’s failure] Failure to re­
spond within thirty (30) days may [to an inquiry concerning any matter 
under the jurisdiction of the Board shall] constitute a separate violation 
subject to disciplinary action by the Board up to and including suspen­
sion or revocation of a registration. 
§3.172. Continuing Violation. 
(a) Each day a violation of any statutory provision or rule en­
forced by the Board occurs or continues may be considered a separate 
violation subject to disciplinary action by the Board. 
(b) Each sheet of landscape architectural plans and each sepa­
rate section of the specifications which are prepared, modified or issued 
in violation of these rules or any laws over which the Board has juris­
diction shall each be considered an independent violation of applicable 
rules and laws. 
§3.173. Violation By One Not a Landscape Architect. 
(a) A person who is not a Landscape Architect who violates 
any of the laws or rules over which the Board has jurisdiction is [title 
or practice restrictions of the Landscape Architects’ Registration Law 
may be] subject to any or all of the following: 
(1) judicial proceedings for injunctive relief; [injunctive 
action; and/or] 
(2) criminal prosecution in a court of appropriate jurisdic­
tion; 
(3) [(2)] imposition of an administrative penalty; 
(4) issuance of a cease and desist order from the Board. 
(b) In taking action against a person who is not a Landscape 
Architect, the Board may be represented by agency staff, the Texas 
Attorney General, by a county or district attorney, or by other counsel 
as necessary. 
(c) The Executive Director may recommend and the Board 
may, after notice and an opportunity for hearing, impose an administra­
tive penalty in the manner prescribed in Subchapter I of the Architects’ 
Practice Act and otherwise as permitted by law and Board rules [Sec­
tion 8 of the Landscape Architects’ Registration Law.] 
(d) A person charged with a violation may request a hearing to 
contest a proposed administrative penalty that has been recommended 
by the Executive Director: 
(1) A request for a hearing must be received in the Board’s 
office no later than the 20th day after the date the person receives no­
tice that the Executive Director has recommended the imposition of an 
administrative penalty. 
(2) The hearing shall be conducted by an Administrative 
Law Judge at the State Office of Administrative Hearings under pro­
vision of the Administrative Procedure Act, Texas Government Code 
Annotated, Chapter 2001, and this subchapter. [The Board shall preside 
over a hearing held pursuant to this section. The Board shall send no­
tice of the date, time, and location of the hearing to the person charged 
with a violation. During the hearing, the Board’s staff and the person 
charged with a violation or the person’s authorized representative shall 
have the opportunity to present testimony and other evidence and make 
legal arguments regarding the alleged violation and the amount of the 
proposed administrative penalty.] 
[(3) During a hearing on a proposed administrative penalty, 
the Board shall have the authority and duty to:] 
[(A) conduct a full, fair, and impartial hearing;] 
[(B) take action to avoid unnecessary delay in the dis­
position of the proceeding;] 
[(C) maintain order; and] 
[(D) regulate the conduct of the parties and their autho­
rized representatives, including the authority and duty to limit irrele­
vant, immaterial, and unduly repetitious testimony and reasonably limit 
the time for presentations.] 
[(4) After a hearing on a proposed administrative penalty, 
the Board’s chair shall issue a written order stating the Board’s findings 
regarding the occurrence of a ground for sanction and the amount of 
the penalty, if any. In determining the amount of the penalty, if any, the 
Board shall consider the factors listed in Subsection 8(j) of the Land­
scape Architects’ Registration Law.] 
[(5) The Board may stop a hearing on a proposed adminis­
trative penalty in order to consult privately with legal counsel regarding 
any matter related to the hearing.] 
(e) If a person charged with a violation agrees to a proposed 
administrative penalty recommended by the Executive Director, the 
Board may [shall] approve the Executive Director’s recommendation 
and order payment of the proposed penalty without a hearing. 
(f) Within thirty (30) days after the date on which the Board’s 
order imposing an administrative penalty or taking other final agency 
action in a contested case proceeding becomes final, the person charged 
must pay the administrative penalty and otherwise ensure compliance 
with the terms set forth in the Board’s Final Order [in full] or  file a 
petition for judicial review with a district court in Travis County as 
provided by Subchapter G, Chapter 2001, Government Code. 
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(g) If the Executive Director determines that a Nonregistrant 
is violating, or has violated, a statutory provision or rule enforced by 
the Board, the Executive Director may: 
(1) issue to the Nonregistrant a written notice describing 
the alleged violation and the Executive Director’s intention [intent] to  
request that the Board impose administrative penalties and issue a cease 
and desist order. The written notice shall offer the Nonregistrant an 
opportunity to resolve all matters contained in the written notice by 
means of an agreed order or other instrument deemed appropriate by 
the Executive Director and of the Nonregistrant’s ability to request an 
informal conference as well as of his or her right to request a hearing 
before an Administrative Law Judge at the State Office of Administra­
tive Hearings; and [and offering an opportunity for a hearing regarding 
the alleged violation pursuant to Section 1051.504 of the Texas Occu­
pations Code.] 
[(2) request that the Board, after providing an opportunity 
for a hearing as described in subsection (g)(1) of this section, issue a 
cease and desist order to the Nonregistrant prohibiting the Nonregis­
trant’s misconduct; and] 
(2) [(3)] take any other action and impose any other penalty 
described in this section or permitted [provided] by  [other] law.  
§3.174. Complaint Process. 
(a) - (b) (No change.) 
(c) Once a complaint has been received, the Board’s enforce­
ment staff shall: 
[(1) provide the complainant and respondent with copies of 
the Board’s policies and procedures regarding complaint investigation 
and resolution;] 
(1) [(2)] conduct a preliminary evaluation of the complaint 
within thirty (30) days to determine: 
(A) Jurisdiction: whether the complaint provides infor­
mation sufficient to establish probable cause for the Board’s staff to 
believe an actionable violation might have occurred; 
(B) Disciplinary History: whether there has been previ­
ous enforcement activity involving the person against whom the com­
plaint has been filed; and 
(C) Priority Level: the seriousness of the complaint rel­
ative to other pending enforcement matters; 
(2) provide the complainant and respondent with informa­
tion which will permit review of the Board’s policies and procedures 
from the Board’s web site regarding complaint investigation and reso­
lution. If the complainant or respondent requests a copy of the policies 
and procedures in written format a copy shall be mailed upon request. 
(3) notify the complainant and respondent of the status of 
the investigation at least quarterly unless providing notice would jeop­
ardize an investigation; and 
(4) maintain a complaint file that includes at least: 
(A) the name of the person who filed the complaint un­
less the complaint was filed anonymously; 
staff; 
(B) the date the complaint was received by the Board’s 
(C) a description of the subject matter of the complaint; 
complaint; 
(D) the name of each person  contacted in relation to the  
(E) a summary of the results of the review and investi­
gation of the complaint; and 
(F) an explanation for the reason the complaint was dis­
missed if the complaint was dismissed without action other than the 
investigation of the complaint. 
(d) - (e) (No change.) 
(f) If the Board’s staff proceeds with an investigation, the staff 
shall: 
(1) investigate the complaint according to the priority level 
assigned to the complaint; 
(2) notify the complainant and respondent that, as a result 
of the staff’s preliminary evaluation of the complaint, the staff has 
determined that the Board has jurisdiction over the allegations(s) de­
scribed in the complaint and has decided to proceed with an investiga­
tion of the allegation(s) against the respondent; and 
(3) gather sufficient information and evidence to determine 
whether there is probable cause to believe that a violation of a statutory 
provision or rule enforced by the Board has occurred. 
(g) (No change.) 
(h) If the information and evidence gathered during an inves­
tigation are insufficient to establish probable cause to believe [prove] 
that a violation has occurred, the Board’s staff shall: 
(1) dismiss the complaint; 
(2) send notices to the complainant and respondent regard­
ing the dismissal; 
(3) if warranted, include in the respondent’s notice a rec­
ommendation or warning regarding the respondent’s future conduct; 
and 
(4) if a complaint is determined to be unfounded, state in 
the respondent’s notice that no violation was found. 
(i) If the information and evidence gathered during an investi­
gation are sufficient to establish probable cause to believe [prove] that  
a violation has occurred, the Board’s staff shall: 
(1) seek to resolve the matter pursuant to §§3.165, 3.166 
[section 3.165] or  [section] 3.173 of this subchapter; or 
(2) issue a warning to the respondent if the violation is the 
respondent’s first violation and: 
(A) the respondent has not received a written warning 
or advisory notice from the Board [regarding the law’s restrictions 
which was directed to the respondent]; 
(B) the respondent provided a satisfactory remedy 
which has [that alleviated or] eliminated any harm or threat to the 
health or safety of the public; and 
(C) the guidelines for determining an appropriate 
penalty for the violation recommend an administrative penalty or a 
reprimand as an appropriate sanction for the violation. 
(j) (No change.) 
(k) If a complaint is dismissed, the complainant may submit 
to the Executive Director a written request for reconsideration. The 
written request must explain why the complaint should not have been 
dismissed. The Executive Director may, but is not required to, respond 
to the request for reconsideration. 
§3.175. Evaluation of Evidence by Expert. 
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(a) If the Board’s staff determines that a respondent who is 
a Registrant, Candidate, or Applicant appears to have engaged in the 
Practice of Landscape Architecture [acted] in a manner that was Reck­
less, Grossly [reckless, grossly] incompetent, or dishonest, the matter 
may not be docketed at [presented to the Board or referred to] the  State  
Office of Administrative Hearings for a formal hearing unless the evi­
dence and information gathered during the investigation have been re­
viewed by a member of the Board or the Board’s staff or a consultant 
who is registered as a Landscape Architect. 
(b) The purpose of the review [described in subsection (a) of 
this section] shall be to confirm, prior to the commencement of for­
mal disciplinary proceedings, that the respondent’s professional con­
duct did not satisfy the requisite standard of care which should be ap­
plied by a reasonably prudent Landscape Architect under similar cir­
cumstances. 
[(c) In order to act as a consultant for the purposes of subsec­
tion (a) of this section, a person must:] 
[(1) have been actively registered as a Landscape Architect 
for at least five (5) years;] 
[(2) have significant experience in the area(s) relevant to 
the issue(s) to be considered by the consultant; and] 
[(3) not have been the subject of disciplinary action by the 
Board at any time.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901790 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §3.177, §3.178 
The Texas Board of Architectural Examiners proposes amend­
ments to §3.177, Administrative Penalty Schedule, and §3.178, 
Reinstatement Following Suspension or Revocation, of Chapter 
3, Subchapter I, concerning Disciplinary Action. 
The Texas Board of Architectural Examiners ("Board") is respon­
sible for enforcing the Architects’ Practice Act, Texas Occupa­
tions Code Annotated §§1051.001 - 1051.701 (West 2004 & 
Supp. 2008) and the landscape Architects’ Practice Act, Id., 
§§1052.003 - 1052.155. Upon a finding that disciplinary action 
is warranted the Board is permitted by statute to impose admin­
istrative penalties as well as suspend or revoke the certificate of 
registration of a registered landscape architect. Id., §§1051.451, 
1051.751, 1052.251 - 1052.252. In conjunction with this au­
thority the Board is required by statute to adopt an administra­
tive penalty schedule and may reinstate a certificate of regis­
tration which has been suspended or revoked. Id., §1051.403, 
§1051.452(c). 
The Board proposes changes to the present administrative 
penalty schedule for violations of the Landscape Architects’ 
Practice Act as set forth in §3.177 and to amend §3.178. The 
proposed changes to §3.178 will implement statutory language 
which permits the board to assess "all fees and costs incurred 
by the Board as the result of any proceeding that led to the de­
nial, revocation or suspension [of the certificate of registration]." 
Texas Occupations Code Annotated §1051.403(1) (West 2004 
& Supp. 2008). 
The newly stated purpose of the penalty schedule found in 
§3.177 is to "guide the Board’s assessment of an appropriate 
administrative penalty." The Texas Board of Architectural Exam­
iners recognizes that uniformity in the application of a penalty 
schedule is necessary to ensure that similar situated individuals 
are treated in a consistent manner and to thereby avoid even 
the appearance of unbridled agency discretion. 
Equally important, however, is the Board’s recognition that each 
case must be evaluated based upon the unique facts and the 
underlying equities of any given situation. In order to treat sim­
ilarly situated individuals in a consistent manner the proposed 
rule incorporates concrete criteria and finite rages of penalty in 
conjunction with a recognition that the regulatory criteria are to 
"guide the Board’s assessment" rather than compel the imposi­
tion of a specific administrative penalty. 
The administrative penalty schedule presently classifies viola-
tion(s) as "minor", "moderate" or "major." The proposed amend­
ments would continue this classification system, add clarifying 
language and allow consideration of relevant factors which are 
not expressly set forth in the rule as it now exists but which the 
Board feels to be significant for determining an appropriate ad­
ministrative penalty for each of the three classifications. Making 
these criteria express will give notice of those factors upon which 
the Board will place primary reliance. 
The proposed amendments will increase the penalties which the 
Board may impose within each of the three classifications and 
expand the type of legally recognized harm which the Board may 
consider beyond simply "economic damage to property" to in­
clude the broader concept of "monetary loss to the project owner 
or other involved persons and entities" as well as other "eco­
nomic injury." 
The resulting administrative penalty associated with each of the 
three classifications has been increased. A minor violation may 
result in an administrative penalty of not more than $500.00. 
Previously the amount was $350.00. A moderate violation may 
result in an administrative penalty of not more than $2,000.00. 
Previously a moderate violation was subject to a penalty of be­
tween $351.00 and $1,200.00. A major violation may not exceed 
$5,000.00. Many of the criteria, as well as the maximum admin­
istrative penalty amount of $5,000.00, reflect statutory language 
contained at Texas Occupations Code Annotated, §§1051.451 ­
1051.452. 
These changes reflect enforcement experience encountered by 
the agency and the need to consider unique circumstances of 
each case while also serving as a general and specific deterrent 
to violations. Enforcement history has shown that effective de­
terrent is as essential to the Board’s mission of ensuring a safe 
built environment as is aggressive investigation and prosecution 
of legal violations. 
The proposed rules would, for three defined types of statutory 
violations, implement specific penalty ranges for the violations. 
The Board has determined that these violations present signifi ­
cant risk of injury and are so fundamental to the practice of land­
scape architecture that they should presumptively be classified 
as ’major’ violations. 
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The first violation involves the situation in which construction 
documents for nonexempt work are prepared and/or issued by 
persons who are not landscape architects. 
The second specific violation addressed by the proposed rules 
changes involves the signing and sealing of construction docu­
ments by a landscape architect who is under a duty to exercise 
supervision and control over the work of a nonregistrant. "Super­
vision and Control" is defined in 22 TAC §3.5(54). The Board will 
evaluate evidence, including correspondence, to ensure that the 
supervision and control exercised by a registrant over the work 
of a nonregistrant is active, affirmative and superior rather than 
passive and subservient during the  entire design process.  
The third violation which will be presumed to be a ’major’ viola­
tion for calculation of an administrative penalty results from fail­
ure to respond to a Board inquiry made under authority of 22 
TAC §3.171. 
The Board has determined that the risk to the health, safety and 
welfare of citizens is always put at an unacceptable risk of harm 
when persons who lack the education, training and experience of 
registered landscape architects engage in the practice of land­
scape architecture and it therefore possesses a compelling in­
terest in deterring and sanctioning the unauthorized practice of 
landscape architecture. This interest is furthered by a presump­
tion that unauthorized practice is always a ’major’ violation. 
The Board has, within the proposed rule change, made it clear 
that each individual document and separately numbered section 
of the landscape architectural specifications prepared by a non-
registrant will be treated as a separate violation. As an example, 
an unregistered person who prepares and issues five (5) sheets 
of landscape architectural plans in violation of the Landscape Ar­
chitects’ Practice Act will be considered to have engaged in five 
(5) separate legal violations each of which may be classified as 
a "major" administrative penalty, i.e., warranting a penalty up to 
$5,000.00 or, under these facts, $25,000 in the aggregate. 
It is the expectation of the Board that significant deterrent 
value will be recognized from the combined effect of the pro­
posed changes to §3.177 and that acquisition of information 
in response to Board inquiry made under authority of 22 TAC 
§3.171 will become more efficient and effective for the prompt 
investigation of cases. 
The Board has also determined that the failure of a registrant 
to actively and affirmatively exercise "supervision and control" 
over the work of a nonregistrant when such a duty exists like­
wise presents unacceptable risks of harm and, for the same pol­
icy reasons as detailed above, has classified such a failure as 
a "major" violation. Similarly, each sheet of landscape architec­
tural plans and separately numbered section of the specifications 
will be deemed separate violations. 
The efficient investigative functions of the Board requires that 
accurate information be provided when sought under authority of 
22 TAC §3.171. The proposed rule change would place a failure 
to timely respond within the administrative penalty schedule as 
a "moderate" violation if the response is received within 60 days 
of receipt of the inquiry or, to put it differently, if the response 
is no more than 30 days late. However, any delay beyond 30 
days is considered a "major" violation with each 15 day period 
constituting a separate penalty. 
The proposed changes to the administrative penalty schedule 
would add content which strengthens the enforcement mecha­
nisms available to TBAE and gives more precise notice to stake­
holders and other interested parties of which criteria will be eval­
uated in order to (a) classify a violation as "minor", "moderate" 
or "major" and (b) the consequences of such classification. 
The Board believes that there will be substantial deterrent effect 
resulting from adoption of the proposed changes to §3.177 which 
will result in increased compliance by those under the agency’s 
jurisdiction. 
The Board also proposes to change §3.178 which addresses the 
reinstatement of a registrant after his or her certificate of regis­
tration has been suspended or revoked. The proposed change 
is based upon the statutory language found in Texas  Occupa­
tions Code Annotated §1051.403(1) (West 2004 & Supp. 2008) 
(Board may assess "all fees and costs incurred by the Board as 
the result of any proceeding that led to the denial, revocation 
or suspension [of the certificate of registration].") The proposed 
change makes clear that the Board, as a condition of issuance 
or reissuance of a certificate of registration, may require that 
attorney’s fees and other costs directly associated with a prior 
contested case proceeding resulting in "the denial, revocation or 
suspension" of a registration be paid to the  agency.  
Those who seek to have their certificates of registration rein­
stated will be now be aware that the privilege of reinstatement will 
require, among other things reimbursement to the agency. This 
is not a rule which seeks to impose attorney’s fees and related 
costs by the prevailing party but, rather, a condition precedent to 
the reinstatement of a certificate of registration which was sus­
pended or revoked through contested case proceedings. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended  rules  are  in effect,  there will  be no  fiscal implica­
tions to state or local governments. While penalties may be in­
creased to serve the desired deterrent purposes the number of 
violations will decrease. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rules are in effect the public benefits ex­
pected as a result of the amended rules are to cause greater 
compliance by those within the jurisdiction of the agency and to 
increase efficiencies in acquiring information necessary for thor­
ough investigation and prosecution of enforcement matters. The 
rules will not have an impact on small businesses. 
There will not be a change in the cost to persons required to com­
ply with the sections except that those individuals who have had 
their certificates of registration revoked or suspended by previ­
ous contested case proceedings will be required to pay the fees 
and costs arising out of those proceedings. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Landscape 
Architects’ Practice Act, Texas Occupations Code Annotated 
§1052.202. 
The proposed amendments do not affect any other statutes. 
§3.177. Administrative Penalty Schedule. 
If the Board determines that an administrative penalty is the appropriate 
sanction for a violation of any of the statutory provisions or rules en­
forced by the Board, the following guidelines shall be applied to guide 
the Board’s assessment of an appropriate [determine the amount of the] 
administrative penalty: 
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(1) The Board shall consider the following factors to deter­
mine whether the violation is minor, moderate, or major: 
(A) Seriousness of misconduct and efforts to correct the 
ground for sanction: 
(i) Minor--the respondent has demonstrated that 
he/she was unaware that his/her conduct was prohibited and unaware 
that the conduct was reasonably likely to cause the harm that resulted 
from the conduct or the respondent has demonstrated that there were 
significant extenuating circumstances or intervening causes for the 
violation; and the respondent has demonstrated that he/she provided a 
satisfactory remedy that alleviated or eliminated any harm or threat to 
the health or safety of the public. 
(ii) Moderate--the violation shows that the respon­
dent knowingly disregarded a standard or practice normally followed 
by a reasonably prudent person under the same or similar circum­
stances. A violation of a Board order shall constitute, at a minimum, a 
moderate violation. 
the conduct [this is a violation of an or­
der of the Board o
(iii) Major--
r a violation that] demonstrates gross negligence or 
recklessness or resulted in a threat to the health or safety of the public 
and the respondent, after being notified of the alleged violation inten­
tionally refused or failed to take prompt and remedial action. [; or the 
conduct posed a serious threat to the health or safety of the public; or, 
after being notified of the alleged violation and the harm or threat to 
the health or safety of the public, the respondent intentionally refused 
or failed to provide an available remedy to alleviate or eliminate the 
harm or threat to the health or safety of the public.] 
(B) Economic harm: [damage to property:] 
(i) Minor--there was no apparent economic damage 
to property or monetary loss to the project owner or other involved 
persons and entities. 
(ii) Moderate--economic damage to property or 
monetary harm to other persons or entities did not exceed $1,000, or 
damage exceeding $1,000 was reasonably unforeseeable. 
(iii) Major--economic damage to property or eco­
nomic injury to other persons or entities exceeded $1,000. 
(C) Sanction history: 
(i) Minor--[this is the first time an administrative 
penalty or other sanction has been imposed against the respondent, 
and] the respondent has not previously received a written warning, 
[or] advisory notice or been subject to other enforcement proceedings 
from the Board [regarding the law’s restrictions which was directed to 
the respondent]. 
(ii) Moderate--[this is the second time an adminis­
trative penalty or other sanction has been imposed against the respon­
dent; or] the respondent was previously [was] subject to an order of the 
Board or other enforcement proceedings which resulted in a finding 
of a violation of the laws or rules over which the TBAE has jurisdic­
tion. [through which the Board could have imposed an administrative 
penalty; or the respondent previously received a written warning or ad­
visory notice from the Board regarding the law’s restrictions which was 
directed to the respondent.] 
(iii) Major--the respondent has received at least two 
prior written notices or has been subject to two disciplinary actions for 
violation of the rules and laws over which the TBAE has jurisdiction. 
[this is at least the third time an administrative penalty or other sanction 
has been imposed against the respondent or the respondent has been 
subject to an order of the Board through which the Board could have 
imposed an administrative penalty.] 
(2) After determining whether the violation is minor, mod­
erate, or major, the Board shall impose an administrative penalty as 
follows: 
(A) Minor violations--if the violation is minor in every 
category described in paragraph [subsection] (1) of this section, an ad­
ministrative penalty of not more than $500 [$350] shall be imposed. 
(B) Moderate violations--if the violation is moderate in 
any category described in paragraph [subsection] (1) of this section, an 
administrative            
[$1,200] shall be imposed. 
(C) Major violations--if the violation is major in any 
category described in paragraph [subsection] (1) of this section or if 
the Board determines that the facts of the case indicate a higher penalty 
is necessary in order to deter similar misconduct in the future, an ad­
ministrative penalty of [not less than $1,201 and] not more than $5,000 
penalty of not [less than $351 and not] more than $2,000
shall be imposed. 
(D) Because of the threat to human health, safety and 
well-being which necessarily arises out of a nonregistrant preparing 
and issuing landscape architectural plans and specifications the Board 
possesses a compelling interest in ensuring that landscape architectural 
plans and specifications are prepared and issued only by a registered 
landscape architect or by a person who is working under the active and 
documented Supervision and Control of a registered Landscape Archi­
tect when required by law. If the evidence establishes that Landscape 
Architectural plans and specifications for a project that is not exempt 
from the Landscape Architects’ Practice Act were prepared by a person 
who is not registered to engage in the Practice of Landscape Architec­
ture and was not working under the active and documented Supervision 
and Control of a Landscape Architect the violation shall be presumed to 
be a major violation and each sheet of landscape architectural plans or 
separate section of the specifications shall be considered a separate vi­
olation for purposes of calculating and imposing administrative penal­
ties. 
(E) Because of the threat to human health, safety and 
welfare which necessarily arises from nonregistrants engaging in the 
Practice of Landscape Architecture the Board has a compelling inter­
est in ensuring that only those persons who are registered to engage in 
the Practice of Landscape Architecture or whose work is conducted un­
der the active and documented Supervision and Control of a registered 
landscape architect engage in the Practice of Landscape Architecture. 
If the evidence establishes that a Landscape Architect has sealed land­
scape architectural plans and separately numbered section of the speci­
fications without having exercised active and documented Supervision 
and Control of the Nonregistrants’s activities the Board shall presume 
such conduct by the sealing landscape architect to be a major violation 
and each sheet of landscape architectural plans or separate section of 
the specifications shall be considered a separate violation for purposes 
of calculating and imposing administrative penalties. 
(F) The agency is responsible for protecting the public’s 
health, safety and welfare by interpreting and enforcing the Landscape 
Architects’ Practice Act. In fulfilling this statutory duty the Board de­
pends upon, and expects, that registrants and Applicants will provide 
complete, truthful and accurate information to the Board upon request. 
This prompt and accurate provision of information is essential to pro­
tecting the public’s health, safety and welfare. 
(G) A Landscape Architect, Candidate, or Applicant 
who fails, without good cause, to provide information to the Board un­
der provision of §3.171 of this subchapter (relating to Responding to 
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Request for Information) is presumed to be interfering with and pre­
venting the Board from fulfilling its responsibilities. For these reasons 
a violation of §3.171 of this subchapter shall be considered a moderate 
violation if a complete response is received within 30 days after receipt 
of the Board’s written inquiry. Any further delay constitutes a major 
violation. Each 15 day delay thereafter shall be considered a separate 
violation of these rules. 
(3) In order to determine the appropriate amount in a 
penalty range described in paragraph [subsection] (2) of this section, 
the Board shall consider the factors described in paragraph [subsec­
tion] (1) of this section. 
(4) If the facts of a case are unique or unusual, the Board 
may suspend the guidelines described in this section. 
§3.178. Reinstatement Following Suspension or Revocation. 
If the Board suspends or revokes a person’s certificate of registration 
as a result of disciplinary action, the person may not reinstate the cer­
tificate of registration or obtain a new certificate of registration unless 
the person: 
(1) demonstrates that he/she has taken reasonable steps to 
correct the misconduct or deficiency that led to the suspension or revo­
cation; 
(2) demonstrates that reinstatement or issuance of the cer­
tificate of registration is not inconsistent with the Board’s duty to pro­
tect the public by ensuring that Registrants are duly qualified and fit for  
registration; and 
(3) pays all fees and costs incurred by the Board as a result 
of any proceeding that led to the suspension or revocation. This shall 
include, but not be limited to, attorney’s fees and all costs associated 
with the need to prosecute a Contested Case proceeding at the State 
Office of Administrative Hearings and subsequent activities including 
administrative and judicial appeals. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 11, 2009. 
TRD-200901791 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
CHAPTER 5. INTERIOR DESIGNERS 
SUBCHAPTER C. EXAMINATION 
22 TAC §5.53 
The Texas Board of Architectural Examiners proposes an 
amendment to §5.53, Reexamination of Chapter 5, Subchap­
ter I, concerning Examination. The amendment modifies 
the requirement that a candidate for licensure must pass all 
sections of the licensing examination within a 5-year period 
which commences upon passing a section of the examination. 
The amendment allows the board to grant a candidate one 
extension of up to six months due the candidate’s becoming a 
parent through birth or adoption. The amendment also repeals 
obsolete provisions that were in place to "grandfather" previous 
examinees when the rule was initially adopted. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect, there will be no  fiscal implications 
for state or local governments. 
Ms. Hendricks also has determined that for the first five-year pe­
riod the amended rule is in effect the public benefits expected as 
a result of the amended rule are as follows:  the rule will allow  
candidates who become parents to complete the examination 
without forfeiting passing grades earned outside of the 5-year 
examination period. The amendment will have a positive fiscal 
impact upon certain candidates who will be able to complete the 
examination without repeating sections which would otherwise 
expire due to the 5-year deadline. The rule will have no negative 
impact on small business and therefore no analysis is necessary 
to determine if a less restrictive alternative amendment is nec­
essary. 
There will  be no change in the  cost to persons required to com­
ply with the section, except for the positive fiscal impact for the 
persons who would otherwise incur the cost of repeating a sec­
tion of the examination. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendment is proposed pursuant to §1051.202, Texas Oc­
cupations Code which provides the Texas Board of Architectural 
Examiners authority to promulgate rules, including rules regulat­
ing the practice of interior design. The amendment is also pro­
posed pursuant to §1053.152, Texas Occupations Code, which 
requires the board to establish qualifications for the issuance of 
a certificate of registration as an interior designer, including ex­
amination requirements. 
The proposed amendment does not affect any other statutes. 
§5.53. Reexamination. 
(a) A [Effective January 1, 2002, a] Candidate’s passing grade 
for any section of the examination is valid for five (5) years. Each 
Candidate [who, after December 31, 2001, is approved for examination 
by the Board] must pass all sections of the examination within five (5) 
years after the date the Candidate passes a section of the examination. 
A Candidate [approved for examination by the Board after December 
31, 2001,] who does not pass all sections of the examination within five 
(5) years after passing a section of the examination will forfeit credit 
for the section of the examination passed and must pass that section of 
the examination again. 
(b) The Board may grant one extension to the 5-year period 
for completion of the examination if a Candidate is unable to pass all 
sections of the examination within that period because of the adoption 
or birth of a child within that 5-year period. A Candidate may request 
one extension of up to 6 months by filing a written application with the 
board together with any corroborating evidence immediately after the 
Candidate learns of the impending adoption or birth. [Each Candidate 
approved for examination by the Board prior to January 1, 2002, must 
pass all sections of the examination no later than December 31, 2006. 
A Candidate approved for examination by the Board prior to January 1, 
2002, who does not pass all sections of the examination by December 
31, 2006, will forfeit credit for each section of the examination the 
candidate passed before January 1, 2002, and must pass each of those 
sections again. The Candidate’s passing grade for any section of the 
examination taken after January 1, 2002, is valid for five (5) years.] 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901800 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
SUBCHAPTER I. DISCIPLINARY ACTION 
22 TAC §5.171, §5.172 
The Texas Board of Architectural Examiners proposes amend­
ments to §5.171, Purpose and Scope and §5.172, Computation 
of Time of Chapter 5, Subchapter I, concerning Disciplinary Ac­
tion. 
The proposed changes to §5.171 will have no substantive or pro­
cedural effect upon Board enforcement actions or persons within 
the jurisdiction of the Texas Board of Architectural Examiners but 
are intended merely to simplify and modernize existing regula­
tory language. 
The proposed changes to §5.172 will have no substantive or pro­
cedural effect upon Board enforcement actions except to create 
a rebuttable presumption that materials which have been sent by 
the Board to a person’s last known address have been received 
by that person, or his or her agent, not less than eight (8) days 
after the materials have been properly deposited into the United 
States mail, first class postage paid. This presumption allows in­
creased use by first class mail and conforms the agency’s prac­
tice to that utilized at the State Office of Administrative Hearings 
which permits the use of first class mail in serving documents. 
See, 1 TAC §155.103. This change is expected to result in cost 
savings to the agency without the loss of legal rights to those 
persons with whom the agency is seeking to communicate. This 
change is also expected to make correspondence more effective 
because many times individuals will refuse to sign for a piece of 
mail which is sent by certified mail and will not retrieve it from the 
Post Office if delivery was attempted when the person was not 
present. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules are in effect, there will be no fiscal conse­
quences to state or local governments upon implementation of 
either rule apart from the cost savings which will result from in­
creased use of "regular" mail. 
Ms. Hendricks also has determined that for the first five-year pe­
riod the amended rules are in effect the public benefits expected 
as a result of the amended rule are as follows: 
The simplification of language as proposed for §5.171 will re­
sult in greater comprehension of the rule’s text. The proposed 
change will not have an impact on small businesses and there 
will be no change in cost to persons required to comply with this 
rule. 
The proposed changes to §5.172 will benefit the public by de­
creasing agency mailing costs and making receipt of documents 
more certain than by exclusive reliance upon certified mail. The 
proposed change will not have an impact on small businesses 
and there will be no change in cost to persons required to com­
ply with this rule. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Architects’ Prac­
tice Act, Texas Occupations Code Annotated, §1051.202 which 
authorizes the Texas Board of Architectural Examiners to pro­
mulgate rules in order to administer and enforce the Interior De­
signers’ Title Act. 
The proposed amendments do not affect any other statutes. 
§5.171. Purpose and Scope. 
This chapter shall provide a system of procedures for the initiation, in­
vestigation, prosecution, hearing and resolution of disciplinary matters 
and allegations involving persons who are subject to the jurisdiction of 
the Texas Board of Architectural Examiners. 
[(a) Unless specifically indicated in the Rules and Regulations 
of the Board, this subchapter governs the procedure followed by the 
Board in a Contested Case against an Interior Designer, in the informal 
disposition of a Contested Case against an Interior Designer, or in an 
informal conference with an Interior Designer. Unless specifically in­
dicated, the Interior Designers’ Registration Law, the Administrative 
Procedure Act, and the Rules of Practice and Procedure of the State 
Office of Administrative Hearings, as appropriate, also govern the pro­
cedure followed by the Board in a Contested Case against an Interior 
Designer.] 
[(b) The Interior Designers’ Registration Law and Sections 
5.172, 5.173, 5.174, 5.177, 5.182, and 5.183 of this subchapter govern 
disciplinary action against a person who is not an Interior Designer. If 
the person is an Applicant, Section 5.160 of Subchapter H also governs 
disciplinary action against him/her.] 
§5.172. Computation of Time. 
(a) (No change.) 
(b) A person shall be presumed to have received all pleadings 
and other notices upon a showing that such materials were sent to the re­
spondent’s last known address; the materials were sent by United States 
mail, first class postage prepaid; a return address was affixed to the ex­
terior of the mailing materials and the materials were not returned; and 
in excess of seven days has elapsed from placement of the materials 
into the United States mail. [For purposes of this subchapter, an In­
terior Designer is presumed to have received a notice from the Board 
on the fifth day after the date the Board sent the notice to the Interior 
Designer’s current address of record via certified mail, return receipt 
requested.] 
This          
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901792 
Cathy L. Hendricks, RID 
agency hereby certifies that the proposal has been reviewed
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §5.173 
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(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Board of Architectural Examiners or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The Texas Board of Architectural Examiners proposes the repeal 
of §5.173, Ex Parte Communication of Chapter 5, Subchapter I, 
concerning Disciplinary Action. 
This rule was redundant of prohibitions already found at 
§2001.061 of the Texas Government Code. This section will be 
reserved for expansion. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for  the  first five-year period 
after the rule is repealed there will be no fiscal implications to 
state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period after the repeal of §5.173 the public benefits expected as 
a result of the repealed rule will be to minimize regulations which 
merely restate existing law. 
There will not be a change in the cost to persons required to 
comply with the section. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The repeal is proposed under authority of Texas Occupations 
Code Annotated §1051.202 which enables the Texas Board of 
Architectural Examiners to adopt reasonable rules in order to 
administer or enforce the laws governing the practice of archi­
tecture, landscape architecture and interior design. 
The proposed repeal does not affect any other statutes. 
§5.173. Ex Parte Communication. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 11, 2009. 
TRD-200901793 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §5.174, §5.175 
The Texas Board of Architectural Examiners proposes amend­
ments to §5.174, Initiating a Contested Case, and §5.175, Infor­
mal Disposition of a Contested Case of Chapter 5, Subchapter 
I, concerning Disciplinary Action. 
The proposed changes to §5.174 remove the requirement that 
a notarized complaint is required in order to commence con­
tested case proceedings and investigations. In order to make 
the process simpler and more accessible a member of the pub­
lic may now file a complaint without the need to have it notarized. 
The other proposed change would remove language which per­
mits  to  Board to refuse to disclose certain  information.  This  
change brings the Board rule into alignment with the Texas Pub­
lic Information Act and does not waive any rights to without in­
formation as permitted by TPIA. 
The proposed changes to §5.175 simplify the overall language 
and would make two modifications to the present rule. Sub­
section (e) permits the agency to move for entry of a default 
judgment in those instances when a respondent, after receiving 
legally required notice of the docketing of a contested case pro­
ceeding alleging a violation of any law or rule over which TBAE 
possesses jurisdiction at the State Office of Administrative Hear­
ings (SOAH), fails to file a written answer or other written re­
sponse with SOAH. Default is also permitted if a Respondent 
fails to appear at a scheduled hearing of which he or she has 
received legally required notice. 
It has been the experience of enforcement staff that individuals 
who, after receiving notice of the commencement of contested 
case proceedings, choose not to make any written reply do not 
generally seek or otherwise avail themselves of the due process 
and evidentiary protections to which they are entitled. Similarly, a 
person who fails after legally required notice to appear for a con­
tested case hearing has knowingly waived due process rights. 
Permitting default fault under such circumstances increases effi ­
ciency in the prosecution of cases and rendition of a final agency 
ruling without sacrificing or prejudicing any legal rights to which 
respondents are entitled. 
The proposed changes to §5.175(f) develop and specify those 
factors which the Board and the Executive Director are to con­
sider in fixing an administrative penalty pursuant to Texas Oc­
cupations Code Annotated, §1051.452. However, rather than 
merely tracking the statutory language the Board proposes to 
more exactly detail the relevant factors which it and the Execu­
tive Director will evaluate and includes consideration of the pub­
lic welfare, evaluating any harm resulting from sanctioned con­
duct (not simply ’economic harm’), taking into account both the 
specific and general deterrent value of a penalty and whether or 
not the Respondent has taken prompt remedial action. These 
changes provide greater notice to those who are subject to the 
Board’s jurisdiction of the criteria which will be used to determine 
an administrative penalty and serve to prevent the Executive Di­
rector or the Board from the unbridled exercise of authority. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rules are in effect there will be no fiscal implications 
to state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rules are in effect the public benefits which 
will be realized are more efficient resolution of contested cases 
without any loss of due process rights and more certain criteria 
upon which administrative penalties may be assessed and eval­
uated. The rules will not have any impact on small businesses 
and there will be no change in cost to those persons required to 
comply with the proposed changes. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to Texas Occupations 
Code Annotated, §1051.202 which authorizes the Board to adopt 
reasonable rules to administer and enforce Subtitle B of the Ar­
chitects’ Practice Act including rules regulating and enforcing the 
Interior Designers’ Registration Act, Texas Occupations Code 
Annotated, Chapter 1053. 
The proposed amendments do not affect any other statutes. 
§5.174. Initiating a Contested Case. 
34 TexReg 3156 May 22, 2009 Texas Register 
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(a) The Board may initiate a Contested Case proceeding in re­
sponse to: 
public; 
(1) a [notarized] written complaint filed by a member of the 
(2) information provided in a registration application or  re­
newal form; or 
(3) other information known to the Board which estab­
lishes probable cause. 
(b) The Board shall not act on a written complaint filed by 
a member of the public unless the allegations in the complaint[, if 
proven,] describe conduct that violates a rule or statutory provision en­
forceable by the Board. 
(c) (No change.) 
[(d) The Board may refuse to disclose the identity of a person 
who furnishes information regarding an alleged violation of a rule or 
statutory provision enforceable by the Board.] 
(d) [(e)] The Board shall not act on a written complaint filed by 
a member of the public if the complaint is filed later than ten (10) years 
after the date of the act(s) or omission(s) described in the complaint. 
§5.175. Informal Disposition of a Contested Case. 
(a) A Contested Case may be resolved informally at any time 
[after the Contested Case is initiated by the Board]. 
(b) If the respondent agrees in writing to a settlement agree­
ment [arising out of the proposed informal disposition of a Contested 
Case] and the Executive Director executes the written settlement agree­
ment, the settlement agreement shall be presented to the Board for ap­
proval or rejection. The settlement agreement must include written 
findings of fact and conclusions of law and may be in the form of a 
consent order, letter of reprimand, or other format approved by the Ex­
ecutive Director. 
(c) - (d) (No change.) 
(e) An informal disposition may be made of a Contested Case 
by default. Default occurs whenever a respondent neither answers nor 
makes other written response to the filing of a Complaint or Petition 
at the State Office of Administrative Hearings alleging a violation of 
any law or Rule over which TBAE possesses jurisdiction. Default also 
occurs if the respondent fails to appear at a scheduled and properly 
noticed hearing to be conducted by the State Office of Administrative 
Hearings. [Default shall occur when a respondent neither responds 
in writing nor appears at a scheduled hearing related to a disciplinary 
matter.] 
(f) The Board and the Executive Director shall take into ac­
count the following factors when considering a proposed settlement 
agreement: 
[(1) the seriousness of the conduct that is the source of the 
allegation(s) against the respondent, including consideration of:] 
(1) [(A)] the nature, circumstances, extent, and gravity of 
any relevant act or omission; [, and] 
(2) [(B)] the hazard or potential hazard to the health, safety 
or welfare [health or safety] of the public; 
(3) [(2)] the economic harm resulting from the conduct 
[damage to property caused by the conduct]; 
(4) [(3)] the respondent’s history concerning any previous 
ground for sanction; 
(5) [(4)] the severity of penalty necessary to effectuate spe­
cific and general deterrence [deter a future ground for sanction]; 
(6) [(5)] any effort by the respondent to take prompt reme­
dial action [to correct the ground for sanction]; 
(7) [(6)] the economic benefit gained by the respondent as 
a result of the conduct; [and] 
(8) [(7)] any other matter justice may require; and 
(9) [(8)] When considering a referral from the Texas De­
partment of Licensing and Regulation, in addition to the factors de­
scribed in this subsection, the Board shall consider the actual number 
of days that the submission was late. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901794 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §5.177 
The Texas Board of Architectural Examiners proposes amend­
ments to §5.177, Publication of Disciplinary Action of Chapter 5, 
Subchapter I, concerning Disciplinary Action. 
The proposed changes to §5.177 is in order to obtain greater 
clarification concerning the Board’s directive that persons who 
have "received" disciplinary action will have their names pub­
lished. While this has been the Board’s practice it was felt that 
present language, which requires persons who are "the subject" 
of disciplinary proceedings to have their names publicized, is 
overly broad. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect there will be no fiscal implications 
to state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rule is in effect the public benefit will result 
from a clearer understanding of the rule. The rule will not have 
any impact on small businesses and there will be no change 
in cost to those persons required to comply with the proposed 
changes. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to Texas Occupations 
Code Annotated, §1051.202 which authorizes the Board to adopt 
reasonable rules to administer and enforce Subtitle B of the Ar­
chitects’ Practice Act including the practice of architecture, land­
scape architecture and interior design. 
The proposed amendments do not affect any other statutes. 
§5.177. Publication of Disciplinary Action. 
(a) The Board shall cause to be published in the Board’s offi ­
cial newsletter, on the Board’s Web site, in a newspaper, or in another 
PROPOSED RULES May 22, 2009 34 TexReg 3157 
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publication the name of any person who has received [is the subject 
of] disciplinary action by the Board. The publication may include a 
narrative summary of the facts giving rise to disciplinary action and a 
description of the action taken. 
(b) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 11, 2009. 
TRD-200901795 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
22 TAC §§5.180 - 5.185 
The Texas Board of Architectural Examiners proposes amend­
ments to §5.180, Referrals from the Texas Department of Licens­
ing and Regulation; §5.181, Responding to Request for Informa­
tion; §5.182, Continuing Violation; §5.183, Violation By One Not 
an Interior Designer; §5.184, Complaint Process, and §5.185, 
Evaluation of Evidence by Expert of Chapter 5, Subchapter I, 
concerning Disciplinary Action. 
Section 5.180 requires Interior designers to submit certain plans 
and specifications to the Texas Department of Licensing and 
Regulation for accessibility review not later than the fifth day 
after issuance. Architectural Barriers Act, Texas Government 
Code Annotated §469.101. If an interior designer fails to do 
so, the TDLR reports the legal violation to the Texas Board of 
Architectural Examiners. Id., §469.101. The Texas Board of 
Architectural Examiners will, upon confirmation of a violation, 
take appropriate disciplinary action in order to further the pol­
icy of this state which is to eliminate, to the extent possible, 
unnecessary barriers encountered by persons with disabilities 
whose ability to achieve maximum personal independence 
is needlessly restricted. Texas Occupations Code Annotated 
§1051.702(2) (West 2005 & Supp. 2008). 
The Board proposes minor changes to §5.180 which result in 
greater certainty regarding the enforcement action which will be 
taken by directing the Executive Director to issue a written warn­
ing upon a  first violation and requiring the imposition of an ad­
ministrative penalty for all subsequent violations. 
Section 5.181 requires certain persons to respond to a request 
for information from the Board. It is the mission of the Texas 
Board of Architectural Examiners to ensure a safe built environ­
ment for Texas. In order to effectively and efficiently investigate 
and prosecute instances of statutory or regulatory violation it is 
essential that the Board be able to acquire information expedi­
tiously; the use of investigatory letters as permitted by §5.181 
has proven effective in these efforts. 
The Board proposes to expand the class of persons who are 
responsible for responding to letters of inquiry to include candi­
dates and applicants as well as registrants. These persons are 
often in a position to provide vital information concerning mat­
ters within the Board’s jurisdictions and relevant to enforcement 
proceedings. In proposed change will, if adopted, permit agency 
staff to request that a registrant, candidate or applicant provide 
records and documents in response to a request. 
The proposed changes permit a failure to respond to be treated 
as a distinct disciplinary infraction from the underlying matter be­
ing investigated, and, in order to stress the importance of a can­
didate’s, applicant’s or registrant’s cooperation with a Board in­
quiry, state that a failure to respond within 30 days may constitute 
grounds for the Board to impose suspension or revocation of a 
registration. 
Section 5.182 will be amended to include a new subsection (b) 
which expressly classifies each sheet of plans and each sep­
arate section of specifications which are prepared, modified or 
issued in violation of applicable statutory and regulatory require­
ments to constitute discreet and independent legal violations 
each of which provides a basis for the imposition of an admin­
istrative penalty. The Texas Board of Architectural Examiners 
proposes this addition in recognition of the fact that plans and 
specifications which are issued in violation of law present an un­
acceptable risk of significant bodily harm and economic injury to 
the citizens of Texas. It is anticipated that registrants and non-
registrants will be deterred from issuing plans and specifications 
in violation of the law. 
The amendment to §5.183 brings the rule into conformity with 
Subtitle B of the Texas Occupations Code as well as the Admin­
istrative Procedure Act (Title 10, Texas Government Code) by 
deleting references to Section 17 of the Interior Designers’ Reg­
istration Law (Art. 294a, Vernon’s Texas Civil Statutes). The rule 
implements the practice of the Texas Board of Architectural Ex­
aminers to refer all contested case hearings to the State Office 
of Administrative Hearings (SOAH) for issuance of a proposal for 
decision regardless of whether the case involves a registrant or a 
nonregistrant. Because the Board no longer conducts contested 
case hearings, subsection (d)(3), (4) and (5) of the original rule 
are no longer necessary. In place of procedural rules governing 
a contested case hearings the proposed rules would set forth 
the procedural sets to be taken by the Executive Director once 
an investigation determined that a nonregistrant has engaged 
in a legal violation including methods of settlement and notifica­
tion of rights to a hearing at SOAH. The proposed amendment 
will make it clear that a recommended settlement or other infor­
mal disposition presented to the Board by the Executive Director 
may, but need not be, approved by the Board. This is consistent 
with well established law that only a Board may act on behalf of 
the agency in such instances.  
The proposed amendment to §5.184 permits the agency to pro­
vide a copy of its policies and procedures to a complainant and/or 
a respondent by providing information which will allow review of 
the policies on the internet or, if requested by a party, by mail­
ing a copy of the policies and procedures upon request. The 
changes to §5.184 also establish "probable cause" as the inves­
tigatory standard required to proceed with investigation and set­
tlement/prosecution of a disciplinary matter. This standard has a 
clear legal definition and is readily applicable to agency investi­
gations. This does not, however, diminish the agency’s respon­
sibility to prove a case by the customary "preponderance of the 
evidence" standard when prosecuting cases through contested 
case proceedings before the State Office of Administrative Hear­
ings. The final substantive change proposed for §5.184 autho­
rizes, but does not require, the Executive Director to respond to 
a request for reconsideration if a complaint is dismissed because 
of lack of probable cause to continue the investigation and refer 
a matter for prosecution. 
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Section 5.185 requires that any case involving professional com­
petency or honesty be evaluated by an interior designer to en­
sure that professional standards applicable to the profession be 
objectively reviewed by a peer prior to the docketing of a case 
at the State Office of Administrative Hearings. The proposed 
amendment expands this to include ’candidate’ along with reg­
istrants or applicants as persons whose conduct may be subject 
to peer review and strikes as unnecessary the entirety of sub­
section (c). The Board believes that while the qualifications of 
an expert are very important to valid and reliable case evalua­
tion, there is no need to establish the thresholds and automatic 
disqualifications which presently exist. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended  rules are  in  effect,  there will  be no  fiscal implica­
tions to state or local governments. 
Ms. Hendricks also has determined that for the first five-year 
period the amended rules are in effect the public benefits ex­
pected as a result of the amended rules are to cause greater 
compliance by those within the jurisdiction of the agency and to 
increase efficiencies in acquiring information necessary for thor­
ough investigation and prosecution of enforcement matters. The 
rules will not have an impact on small businesses. 
There will not be a change in the cost to persons required to 
comply with the sections. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Architects’ Prac­
tice Act, Texas Occupations Code Annotated, §1051.202 which 
authorizes the Board to adopt reasonable rules as necessary to 
administer and enforce the Architects’ Practice Act, the interior 
designers’ Practice Act and the Interior Designers’ Title Act. 
§5.180. Referrals from the Texas Department of Licensing and Reg-
ulation. 
(a) If an Interior Designer fails to submit any document to the 
Texas Department of Licensing and Regulation as required by the Ar­
chitectural Barriers Act, or a rule or procedure enacted pursuant to 
the Architectural Barriers Act, the Board may take disciplinary action 
against the Interior Designer. 
(b) An Interior Designer’s failure to submit documents to the 
Texas Department of Licensing and Regulation as required by subsec­
tion (a) of this section, shall result in a written warning from the Execu­
tive Director. An administrative penalty shall be imposed upon second 
and subsequent failures. [If an Interior Designer submits a document 
described by subsection (a) of this section no more than fifteen (15) 
days following the deadline for submission of the document, the Exec­
utive Director may issue an informal reprimand to the Interior Designer. 
It shall not be necessary for the informal reprimand to be presented to 
or approved by the Board.] 
(c) When considering potential disciplinary action, including 
imposition of an administrative penalty [pursuant to subsection (a) of 
this section], the Board and the Executive Director shall take into ac­
count the number of previous incidents involving a registrant’s failure 
to timely submit documents to the Texas Department of Licensing and 
Regulation and the length of the delay in making the present submis­
sion. [the factors listed in Subsection 5.175(f) of this subchapter.] 
§5.181. Responding to Request for Information. 
An Interior Designer, a Candidate or an Applicant shall answer an in­
quiry or produce requested documents to the Board concerning any 
matter under the jurisdiction of the Board within thirty (30) days after 
the date the person [Interior Designer] receives [notice of] the inquiry. 
Failure [An Interior Designer’s failure] to respond within thirty (30) 
days may [to an inquiry concerning any matter under the jurisdiction 
of the Board shall] constitute a separate violation subject to disciplinary 
action by  the  Board up to and including suspension or revocation of a 
registration. 
§5.182. Continuing Violation. 
(a) Each day a violation of any statutory provision or rule en­
forced by the Board occurs or continues may be considered a separate 
violation subject to disciplinary action by the Board. 
(b) Each sheet of interior design plans and each separate sec­
tion of the specifications which are prepared, modified or issued in vi­
olation of these rules or any laws over which the Board has jurisdiction 
shall each be considered an independent violation of applicable rules 
and laws. 
§5.183. Violation By One Not an Interior Designer. 
(a) A person who is not an Interior Designer who violates any 
of the laws or rules over which the Board has jurisdiction is [title re­
strictions of the Interior Designers’ Registration Law may be] subject  
to any or all of the following: 
(1) judicial proceedings for injunctive relief; [injunctive 
action;] 
(2) criminal prosecution in a court of appropriate jurisdic­
tion; [and/or] 
(3) imposition of an administrative penalty; [.
(4) issuance of a cease and desist order from the 
] 
Board. 
(b) In taking action against a person who is not an Interior De­
signer, the Board may be represented by agency staff, the Texas At­
torney General, by a county or district attorney, or by other counsel as 
necessary. 
(c) The Executive Director may recommend and the Board 
may, after notice and an opportunity for hearing, impose an administra­
tive penalty in the manner prescribed in Subchapter I of the Architects’ 
Practice Act and otherwise as permitted by law and Board rules. [Sec­
tion 17 of the Interior Designers’ Registration Law.] 
(d) A person charged with a violation may request a hearing to 
contest a proposed administrative penalty that has been recommended 
by the Executive Director: 
(1) A request for a hearing must be received in the Board’s 
office no later than the 20th day after the date the person receives no­
tice that the Executive Director has recommended the imposition of an 
administrative penalty. 
(2) The hearing shall be conducted by an Administrative 
Law Judge at the State Office of Administrative Hearings under pro­
vision of the Administrative Procedure Act, Texas Government Code 
Annotated, Chapter 2001, and this subchapter. [The Board shall preside 
over a hearing held pursuant to this section. The Board shall send no­
tice of the date, time, and location of the hearing to the person charged 
with a violation. During the hearing, the Board’s staff and the person 
charged with a violation or the person’s authorized representative shall 
have the opportunity to present testimony and other evidence and make 
legal arguments regarding the alleged violation and the amount of the 
proposed administrative penalty.] 
[(3) During a hearing on a proposed administrative penalty, 
the Board shall have the authority and duty to:] 
[(A) conduct a full, fair, and impartial hearing;] 
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[(B) take action to avoid unnecessary delay in the dis­
position of the proceeding;] 
[(C) maintain order; and] 
[(D) regulate the conduct of the parties and their autho­
rized representatives, including the authority and duty to limit irrele­
vant, immaterial, and unduly repetitious testimony and reasonably limit 
the time for presentations.] 
[(4) After a hearing on a proposed administrative penalty, 
the Board’s chair shall issue a written order stating the Board’s findings 
regarding the occurrence of a ground for sanction and the amount of 
the penalty, if any. In determining the amount of the penalty, if any, 
the Board shall consider the factors listed in Subsection 17(g) of the 
Interior Designers’ Registration Law.] 
[(5) The Board may stop a hearing on a proposed adminis­
trative penalty in order to consult privately with legal counsel regarding 
any matter related to the hearing.] 
(e) If a person charged with a violation agrees to a proposed 
administrative penalty recommended by the Executive Director, the 
Board may [shall] approve the Executive Director’s recommendation 
and order payment of the proposed penalty without a hearing. 
(f) Within thirty (30) days after the date on which  the  Board’s  
order imposing an administrative penalty or taking other final agency 
action in a contested case proceeding becomes final, the person charged 
must pay the administrative penalty and otherwise ensure compliance 
with the terms set forth in the Board’s Final Order [in full] or  file a 
petition for judicial review with a district court in Travis County as 
provided by Subchapter G, Chapter 2001, Government Code. 
(g) If the Executive Director determines that a Nonregistrant 
is violating, or has violated, a statutory provision or rule enforced by 
the Board, the Executive Director may: 
(1) issue to the Nonregistrant a written notice describing 
the alleged violation and the Executive Director’s intention [intent] to  
request that the Board impose administrative penalties and issue a cease 
and desist order. The written notice shall offer the Nonregistrant an 
opportunity to resolve all matters contained in the written notice by 
means of an agreed order or other instrument deemed appropriate by 
the Executive Director and of the Nonregistrant’s ability to request an 
informal conference as well as of his or her right to request a hearing 
before an Administrative Law Judge at the State Office of Administra­
tive Hearings; and [offering an opportunity for a hearing regarding the 
alleged violation pursuant to Section 1051.504 of the Texas Occupa­
tions Code.] 
[(2) request that the Board, after providing an opportunity 
for a hearing as described in subsection (g)(1) of this section, issue a 
cease and desist order to the Nonregistrant prohibiting the Nonregis­
trant’s misconduct; and] 
(2) [(3)] take any other action and impose any other penalty 
described in this section or permitted [provided] by  [other] law.  
§5.184. Complaint Process. 
(a) - (b) (No change.) 
(c) Once a complaint has been received, the Board’s enforce­
ment staff shall: 
[(1) provide the complainant and respondent with copies of 
the Board’s policies and procedures regarding complaint investigation 
and resolution;] 
(1) [(2)] conduct a preliminary evaluation of the complaint 
within thirty (30) days to determine: 
(A) Jurisdiction: whether the complaint provides infor­
mation sufficient to establish probable cause for the Board’s staff to 
believe an actionable violation might have occurred; 
(B) Disciplinary History: whether there has been previ­
ous enforcement activity involving the person against whom the com­
plaint has been filed; and 
(C) Priority Level: the seriousness of the complaint rel­
ative to other pending enforcement matters; 
(2) provide the complainant and respondent with informa­
tion which will permit review of the Board’s policies and procedures 
from the Board’s web site regarding complaint investigation and reso­
lution. If the complainant or respondent requests a copy of the policies 
and procedures in written format a copy shall be mailed upon request. 
(3) notify the complainant and respondent of the status of 
the investigation at least quarterly unless providing notice would jeop­
ardize an investigation; and 
(4) maintain a complaint file that includes at least: 
(A) the name of the person who filed the complaint un­
less the complaint was filed anonymously; 
staff; 
(B) the date the complaint was received by the Board’s 
(C) a description of the subject matter of the complaint; 
complaint; 
(D) the name of each person contacted in relation to the 
(E) a summary of the results of the review and investi­
gation of the complaint; and 
(F) an explanation for the reason the complaint was dis­
missed if the complaint was dismissed without action other than the 
investigation of the complaint. 
(d) - (e) (No change.) 
(f) If the Board’s staff proceeds with an investigation, the staff 
shall: 
(1) investigate the complaint according to the priority level 
assigned to the complaint; 
(2) notify the complainant and respondent that, as a result 
of the staff’s preliminary evaluation of the complaint, the staff has 
determined that the Board has jurisdiction over the allegations(s) de­
scribed in the complaint and has decided to proceed with an investiga­
tion of the allegation(s) against the respondent; and 
(3) gather sufficient information and evidence to determine 
whether there is probable cause to believe that a violation of a statutory 
provision or rule enforced by the Board has occurred. 
(g) (No change.) 
(h) If the information and evidence gathered during an inves­
tigation are insufficient to establish probable cause to believe [prove] 
that a violation has occurred, the Board’s staff shall: 
(1) dismiss the complaint; 
(2) send notices to the complainant and respondent regard­
ing the dismissal; 
(3) if warranted, include in the respondent’s notice a rec­
ommendation or warning regarding the respondent’s future conduct; 
and 
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(4) if a complaint is determined to be unfounded, state in 
the respondent’s notice that no violation was found. 
(i) If the information and evidence gathered during an investi­
gation are sufficient to establish probable cause to believe [prove] that
a violation has occurred, the Board’s staff shall: 
(1) seek to resolve the matter pursuant to §§5.175, 5.176 
[section 5.175] or 5.183 of this subchapter; or 
(2) issue a warning to the respondent if the violation is the 
respondent’s first violation and: 
(A) the respondent has not received a written warning 
or advisory notice from the Board [regarding the law’s restrictions 
which was directed to the respondent]; 
(B) the respondent provided a satisfactory remedy 
which has [that alleviated or] eliminated any harm or threat to the 
health or safety of the public; and 
(C) the guidelines for determining an appropriate 
penalty for the violation recommend an administrative penalty or a 
reprimand as an appropriate sanction for the violation. 
(j) (No change.) 
(k) If a complaint is dismissed, the complainant may submit 
to the Executive Director a written request for reconsideration. The 
written request must explain why the complaint should not have been 
dismissed. The Executive Director may, but is not required to, respond 
to the request for reconsideration. 
§5.185. Evaluation of Evidence by Expert. 
(a) If the Board’s staff determines that a respondent who is 
a Registrant, Candidate, or Applicant appears to have engaged in the 
Practice of Interior Design [acted] in a manner that was Reckless, 
Grossly [reckless, grossly] incompetent, or dishonest, the matter may 
not be docketed at [presented to the Board or referred to] the S tat
Office of Administrative Hearings for a formal hearing unless the 
evidence and information gathered during the investigation have been 
reviewed by a member of the Board or the Board’s staff or a consultant 
who is registered as an Interior Designer. 
(b) The purpose of the review [described in subsection (a) of 
this section] shall be to confirm, prior to the commencement of for­
mal disciplinary proceedings, that the respondent’s professional con­
duct did not satisfy the requisite standard of care which should be ap­
plied by a reasonably prudent Interior Designer under similar circum­
stances. 
[(c) In order to act as a consultant for the purposes of subsec
tion (a) of this section, a person must:] 
[(1) have been actively registered as an Interior Designer 
for at least five (5) years;] 
[(2) have significant experience in the area(s) relevant to 
the issue(s) to be considered by the consultant; and] 
[(3) not have been the subject of disciplinary action by the 
Board at any time.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
♦ ♦ ♦ 
22 TAC §5.187, §5.188 
The Texas Board of Architectural Examiners proposes amend­
ments to §5.187, Administrative Penalty Schedule, and §5.188, 
Reinstatement Following Suspension or Revocation, of Chapter 
5, Subchapter I, concerning Disciplinary Action. 
The Texas Board of Architectural Examiners ("Board") is respon­
sible for enforcing the Architects’ Practice Act, Texas Occupa­
tions Code Annotated §§1051.001 - 1051.701 (West 2004 & 
Supp. 2008). Upon a finding that disciplinary action is warranted 
the Board is permitted by statute to impose administrative penal­
ties as well as suspend or revoke the certificate of registration 
of a registered interior designer. Id., §1051.451, §1051.751. In 
conjunction with this authority the Board is required by statute 
to adopt an administrative penalty schedule and may reinstate a 
certificate of registration which has been suspended or revoked. 
Id., §1051.403, §1051.452(c). 
The Board proposes changers to the present administrative 
penalty schedule for violations of the Architects’ Practice Act 
as set forth in §5.187 and to amend §5.188. The proposed 
changes to §5.188 will implement statutory language which 
permits the board to assess "all fees and costs incurred by the 
Board as the result of any proceeding that led to the denial, 
revocation or suspension [of the certificate of registration]." 
Texas Occupations Code Annotated §1051.403(1) (West 2004 
& Supp. 2008). 
The newly stated purpose of the penalty schedule found in 
§5.187 is to "guide the Board’s assessment of an appropriate 
administrative penalty." The Texas Board of Architectural Exam­
iners recognizes that uniformity in the application of a penalty 
schedule is necessary to ensure that similar situated individuals 
are treated in a consistent manner and to thereby avoid even 
the appearance of unbridled agency discretion. 
Equally important, however, is the Board’s recognition that each 
case must be evaluated based upon the unique facts and the 
underlying equities of any given situation. In order to treat sim­
ilarly situated individuals in a consistent manner the proposed 
rule incorporates concrete criteria and finite rages of penalty in 
conjunction with a recognition that the regulatory criteria are to 
"guide the Board’s assessment" rather than compel the imposi­
tion of a specific administrative penalty. 
The administrative penalty schedule presently classifies viola-
tion(s) as "minor", "moderate" or "major." The proposed amend­
ments would continue this classification system, add clarifying 
language and allow consideration of relevant factors which are 
not expressly set forth in the rule as it now exists but which the 
Board feels to be significant for determining an appropriate ad­
ministrative penalty for each of the three classifications. Making 
these criteria express will give notice of those factors upon which 
the Board will place primary reliance. 
The proposed amendments will increase the penalties which the 
Board may impose within each of the three classifications and 
expand the type of legally recognized harm which the Board may 
consider beyond simply "economic damage to property" to in-
­
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clude the broader concept of "monetary loss to the project owner
or other involved persons and entities" as well as other "eco­
nomic injury." 
The resulting administrative penalty associated with each of the
three classifications has been increased. A minor violation may
result in an administrative penalty of not more than $500.00.
Previously the amount was $350.00. A moderate violation may
result in an administrative penalty of not more than $2,000.00.
Previously a moderate violation was subject to a penalty of be­
tween $351.00 and $1,200.00. A major violation may not exceed
$5,000.00. Many of the criteria, as well as the maximum admin­
istrative penalty amount of $5,000.00, reflect statutory language
contained at Texas Occupations Code Annotated, §§1051.451 ­
1051.452. 
These changes reflect enforcement experience encountered by
the agency and the need to consider unique circumstances of
each case while also serving as a general and specific deterrent
to violations. Enforcement history has shown that effective de­
terrent is as essential to the Board’s mission of ensuring a safe
built environment as is aggressive investigation and prosecution
of legal violations. 
The proposed rules would, for three defined types of statutory
violations, implement specific penalty ranges for the violations.
The Board has determined that these violations present signifi
cant risk of injury and are so fundamental to the practice of inte­
rior design that they should presumptively be classified as ’major’
violations. 
The first violation involves the situation in which construction
documents for nonexempt work are prepared and/or issued by
persons who are not interior designers. 
The second specific violation addressed by the proposed rules
changes involves the signing and sealing of construction doc­
uments by an interior designer who is under a duty to exercise
supervision and control over the work of a nonregistrant. "Super­
vision and Control" is defined in 22 TAC §5.5(50). The Board will
evaluate evidence, including correspondence, to ensure that the
supervision and control exercised by a registrant over the work
of a nonregistrant is active, affirmative and superior rather than
passive and subservient during the  entire design process.  
The third violation which will be presumed to be a ’major’ viola­
tion for calculation of an administrative penalty results from fail­
ure to respond t o a  Board inquiry made under authority of 22
TAC §5.181. 
The Board has determined that the risk to the health, safety and
welfare of citizens is always put at an unacceptable risk of harm
when persons who lack the education, training and experience
of registered interior designers engage in the practice of inte­
rior design and it therefore possesses a compelling interest in
deterring and sanctioning the unauthorized practice of interior
design. This interest is furthered by a presumption that unau­
thorized practice is always a ’major’ violation. 
The Board has, within the proposed rule change, made it clear
that each individual document and separately numbered section
of the interior design specifications prepared by a nonregistrant
will be treated as a separate violation. As an example, an un­
registered person who prepares and issues five (5) sheets of in­
terior design plans in violation of the Architects’ Practice Act will
be considered to have engaged in five (5) separate legal viola­





































penalty, i.e., warranting a penalty up to $5,000.00 or, under these 
facts, $25,000 in the aggregate. 
It is the expectation of the Board that significant deterrent value 
will be recognized from the combined effect of the proposed 
changes to §5.187 and that acquisition of information in re­
sponse to Board inquiry made under authority of §5.187 will 
become more efficient and effective for the prompt investigation 
of cases. 
The Board has also determined that the failure of a registrant 
to actively and affirmatively exercise "supervision and control" 
over the work of a nonregistrant when such a duty exists likewise 
presents unacceptable risks of harm and, for the same policy 
reasons as detailed above, has classified such a failure as a 
"major" violation. Similarly, each sheet of interior design plans 
and separately numbered section of the specifications will be 
deemed separate violations. 
The efficient investigative functions of the Board requires that 
accurate information be provided when sought under authority of 
22 TAC §5.181. The proposed rule change would place a failure 
to timely respond within the administrative penalty schedule as 
a "moderate" violation if the response is received within 60 days 
of receipt of the inquiry or, to put it differently, if the response 
is no more than 30 days late. However, any delay beyond 30 
days is considered a "major" violation with each 15 day period 
constituting a separate penalty. 
The proposed changes to the administrative penalty schedule 
would add content which strengthens the enforcement mecha­
nisms available to TBAE and gives more precise notice to stake­
holders and other interested parties of which criteria will be eval­
uated in order to (a) classify a violation as "minor", "moderate" 
or "major" and (b) the consequences of such classification. 
The Board believes that there will be substantial deterrent effect 
resulting from adoption of the proposed changes to §5.187 at­
tributable to increased compliance by those under the agency’s 
jurisdiction. 
The Board also proposes to change §5.188 which addresses the 
reinstatement of a registrant after his or her certificate of regis­
tration has been suspended or revoked. The proposed change 
is based upon the statutory language found in Texas Occupa­
tions Code Annotated, §1051.403(1) (West 2004 & Supp. 2008) 
(Board may assess "all fees and costs incurred by the Board as 
the result of any proceeding that led to the denial, revocation 
or suspension [of the certificate of registration].") The proposed 
change makes clear that the Board, as a condition of issuance 
or reissuance of a certificate of registration, may require that 
attorney’s fees and other costs directly associated with a prior 
contested case proceeding resulting in "the denial, revocation or 
suspension" of a registration be paid to the  agency.  
Those who seek to have their certificates of registration rein­
stated will be now be aware that the privilege of reinstatement will 
require, among other things reimbursement to the agency. This 
is not a rule which seeks to impose attorney’s fees and related 
costs by the prevailing party but, rather, a condition precedent to 
the reinstatement of a certificate of registration which was sus­
pended or revoked through contested case proceedings. 
Cathy L. Hendricks, Executive Director, Texas Board of Architec­
tural Examiners, has determined that for the first five-year period 
the amended r ules a re i n effect,  there will b e no  fiscal implica­
tions to state or local governments. While penalties may be in­
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creased to serve the desired deterrent purposes the number of 
violations will decrease. 
Ms. Hendricks also has determined that for the first five-year pe­
riod the amended rules are in effect the public benefits expected 
as a result of the amended rule are to cause greater compliance 
by those within the jurisdiction of the agency and to increase ef­
ficiencies in acquiring information necessary for thorough inves­
tigation and prosecution of enforcement matters. The rules will 
not have an impact on small businesses. 
There will not be a change in the cost to persons required to com­
ply with the sections except that those individuals who have had 
their certificates of registration revoked or suspended by previ­
ous contested case proceedings will be required to pay the fees 
and costs arising out of those proceedings. 
Comments may be submitted to Cathy L. Hendricks, RID, Exec­
utive Director, Texas Board of Architectural Examiners, P.O. Box 
12337, Austin, TX 78711-2337. 
The amendments are proposed pursuant to the Architects’ 
Practice Act, Texas Occupations Code Annotated, §§1051.001 
- 1051.701. 
The proposed amendments do not affect any other statutes. 
§5.187. Administrative Penalty Schedule. 
If the Board determines that an administrative penalty is the appropriate 
sanction for a violation of any of the statutory provisions or rules en­
forced by the Board, the following guidelines shall be applied to guide 
the Board’s assessment of an appropriate [determine the amount of the] 
administrative penalty: 
(1) The Board shall consider the following factors to deter­
mine whether the violation is minor, moderate, or major: 
(A) Seriousness of misconduct and efforts to correct the 
ground for sanction: 
(i) Minor--the respondent has demonstrated that 
he/she was unaware that his/her conduct was prohibited and unaware 
that the conduct was reasonably likely to cause the harm that resulted 
from the conduct or the respondent has demonstrated that there were 
significant extenuating circumstances or intervening causes for the 
violation; and the respondent has demonstrated that he/she provided a 
satisfactory remedy that alleviated or eliminated any harm or threat to 
the health or safety of the public. 
(ii) Moderate--the violation shows that the respon­
dent knowingly disregarded a standard or practice normally followed 
by a reasonably prudent person under the same or similar circum­
stances. A violation of a Board order shall constitute, at a minimum, a 
moderate violation. 
(iii) Major--the conduct [this is a violation of an or­
der of the Board or a violation that] demonstrates gross negligence or 
recklessness or resulted in a threat to the health or safety of the public 
and the respondent, after being notified of the alleged violation inten­
tionally refused or failed to take prompt and remedial action. [; or the 
conduct posed a serious threat to the health or safety of the public; or, 
after being notified of the alleged violation and the harm or threat to 
the health or safety of the public, the respondent intentionally refused 
or failed to provide an available remedy to alleviate or eliminate the 
harm or threat to the health or safety of the public.] 
(B) Economic harm: [damage to property:] 
(i) Minor--there was no apparent economic damage 
to property or monetary loss to the project owner or other involved 
persons and entities. 
(ii) Moderate--economic damage to property or 
monetary harm to other persons or entities did not exceed $1,000, or 
damage exceeding $1,000 was reasonably unforeseeable. 
(iii) Major--economic damage to property or eco­
nomic injury to other persons or entities exceeded $1,000. 
(C) Sanction history: 
(i) Minor--[this is the first time an administrative 
penalty or other sanction has been imposed against the respondent, 
and] the respondent has not previously received a written warning, 
[or] advisory notice or been subject to other enforcement proceedings 
from the Board [regarding the law’s restrictions which was directed to 
the respondent]. 
(ii) Moderate--[this is the second time an adminis­
trative penalty or other sanction has been imposed against the respon­
dent; or] the respondent was previously [was] subject to an order of the 
Board or other enforcement proceedings which resulted in a finding 
of a violation of the laws or rules over which the TBAE has jurisdic­
tion. [through which the Board could have imposed an administrative 
penalty; or the respondent previously received a written warning or ad­
visory notice from the Board regarding the law’s restrictions which was 
directed to the respondent.] 
(iii) Major--the respondent has received at least two 
prior written notices or has been subject to two disciplinary actions for 
violation of the rules and laws over which the TBAE has jurisdiction. 
[this is at least the third time an administrative penalty or other sanction 
has been imposed against the respondent or the respondent has been 
subject to an order of the Board through which the Board could have 
imposed an administrative penalty.] 
(2) After determining whether the violation is minor, mod­
erate, or major, the Board shall impose an administrative penalty as 
follows: 
(A) Minor violations--if the violation is minor in every 
category described in paragraph [subsection] (1) of this section, an ad­
ministrative penalty of not more than $500 [$350] shall be imposed. 
(B) Moderate violations--if the violation is moderate in 
any category described in paragraph [subsection] (1) of this section, an 
administrative penalty of not [less than $351 and not] more than $2,000 
[$1,200] shall be imposed. 
(C) Major violations--if the violation is major in any 
category described in paragraph [subsection] (1) of this section or if 
the Board determines that the facts of the case indicate a higher penalty 
is n ecessary in order t o deter similar misconduct in the future, an ad­
ministrative penalty of [not less than $1,201 and] not more than $5,000 
shall be imposed. 
(D) Because of the threat to human health, safety and 
well-being which necessarily arises from a nonregistrant representing 
himself or herself to be registered as an Interior Designer the Board 
possesses a compelling interest in ensuring that only those persons who 
are permitted by statute and rule to use the title "interior designer" or 
to offer "interior designer" services do so. If the evidence establishes 
that a person not registered as an interior designer has represented him­
self or herself as a registrant or has offered "interior design" services, 
the violation shall be classified as a major violation and each sheet of 
interior design plans or separate section of the specifications shall be 
considered a separate violation for purposes of calculating and impos­
ing administrative penalties. 
(E) The agency is responsible for protecting the pub­
lic’s health, safety and welfare by interpreting and enforcing the In­
terior Designers’ Title Act. In fulfilling this statutory duty the Board 
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depends upon, and expects, that registrants, Candidates and Applicants 
will provide complete, truthful and accurate information to the Board 
upon request. This prompt and accurate provision of information is es­
sential to protecting the public’s health, safety and welfare. 
(F) An Interior Designer, a Candidate, or an Applicant 
who fails, without good cause, to provide information to the Board un­
der provision of §5.181 of this subchapter (relating to Responding to 
Request for Information) is presumed to be interfering with and pre­
venting the Board from fulfilling its responsibilities. For these reasons 
a violation of §5.181 of this subchapter shall be considered a moderate 
violation if a complete response is received within 30 days after receipt 
of the Board’s written inquiry. Any further delay constitutes a major 
violation. Each 15 day delay thereafter shall be considered a separate 
violation of these rules. 
(3) In order to determine the appropriate amount in a 
penalty range described in paragraph [subsection] (2) of this section, 
the Board shall consider the factors described in paragraph [subsec­
tion] (1) of this section. 
(4) If the facts of a case are unique or unusual, the Board 
may suspend the guidelines described in this section. 
§5.188. Reinstatement Following Suspension or Revocation. 
If the Board suspends or revokes a person’s certificate of registration 
as a result of disciplinary action, the person may not reinstate the cer­
tificate of registration or obtain a new certificate of registration unless 
the person: 
(1) demonstrates that he/she has taken reasonable steps to 
correct the misconduct or deficiency that led to the suspension or revo­
cation; 
(2) demonstrates that reinstatement or issuance of the cer­
tificate of registration is not inconsistent with the Board’s duty to pro­
tect the public by ensuring that Registrants are duly qualified and fit for  
registration; and 
(3) pays all fees and costs incurred by the Board as a result 
of any proceeding that led to the suspension or revocation. This shall 
include, but not be limited to, attorney’s fees and all costs associated 
with the need to prosecute a Contested Case proceeding at the State 
Office of Administrative Hearings and subsequent activities including 
administrative and judicial appeals. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 11, 2009. 
TRD-200901797 
Cathy L. Hendricks, RID 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 305-8544 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 305. CONSOLIDATED PERMITS 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §§305.42, 
305.45, 305.50, 305.64 - 305.66, 305.69, 305.144, 305.150, 
305.172, 305.175, 305.571, and 305.572; and proposes new 
§§305.650 - 305.661. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
The federal hazardous waste program is authorized under the 
Resource Conservation and Recovery Act (RCRA), §3006. 
States may obtain authorization from the United States Environ­
mental Protection Agency (EPA) to administer the hazardous 
waste program at the state level. State authorization is a 
rulemaking process through which EPA delegates the primary 
responsibility of implementing the RCRA hazardous waste 
program to individual states in lieu of EPA. This process ensures 
national consistency and minimum standards while providing 
flexibility to states in implementing rules. State RCRA programs 
must always be at least as stringent as the federal requirements. 
Since the beginning of the federal hazardous waste program, the 
State of Texas has continuously participated in the EPA’s autho­
rization program. To maintain RCRA authorization, the commis­
sion must adopt regulations to meet the minimum standards of 
federal programs administered by EPA. Because the federal reg­
ulations undergo regular revision, the commission adopts new 
regulations periodically to meet the changing federal regulations. 
Texas received authorization of its hazardous waste "base pro­
gram" under RCRA on December 26, 1984. Texas received au­
thorization for revisions to its base hazardous waste program on 
February 17, 1987 (Clusters I and II). Texas submitted further 
revisions to its hazardous waste program and received final au­
thorization of those revisions on March 15, 1990, July 23, 1990, 
October 21, 1991, December 4, 1992, June 27, 1994, Novem­
ber 26, 1997, October 18, 1999, September 11, 2000 and June 
14, 2005 (Clusters III - X). A RCRA authorization rule package 
for parts of RCRA Rule Clusters XI - XV was submitted to EPA 
Region VI on July 25, 2007. Texas is currently waiting on au­
thorization of these clusters. (A cluster is a grouping of federal 
RCRA amendments during a one-year period.) 
The commission proposes in this rule package to adopt parts of 
RCRA Rule Clusters XIV, XV, XVI, XVII and XVIII that implement 
revisions to the federal hazardous waste program which were 
made by EPA between July 1, 2005 and June 30, 2008. Both 
mandatory and optional federal rule changes in these clusters 
are proposed to be adopted. Adoption of two of the federal rule 
changes is mandatory in order to maintain RCRA authorization. 
EPA also recommends that the optional federal rule changes be 
incorporated into the state rules, but are not necessary in order 
to maintain authorization. Establishing equivalency with federal 
regulations will enable the State of Texas to operate all aspects 
of the federal hazardous waste program in lieu of the EPA. All 
proposed rule changes are discussed below in the SECTION 
BY SECTION DISCUSSION. 
The Hazardous Waste Combustion Maximum Achievable Con­
trol Technology (MACT) regulations are multi-media at the fed­
eral and state level, affecting both air quality and hazardous 
waste management. The TCEQ has already adopted certain 
parts of 40 Code of Federal Regulations (CFR) Part 63, Sub­
part EEE (i.e., the Hazardous Waste Combustion MACT rules) 
prior to this proposed rulemaking under air quality regulations at 
30 TAC Chapter 113. The purpose of this proposed rulemaking 
is to propose adoption of other parts of the federal combustion 
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MACT program in 40 CFR Parts 264 - 266 and 270. This pro­
posed rulemaking would incorporate those aspects of the com­
bustion MACT rules that affect hazardous waste management 
as part of the changes to 30 TAC Chapters 305 and 335. 
A corresponding rulemaking is published in this issue of the 
Texas Register and includes changes to 30 TAC Chapter 335, 
Industrial Solid Waste and Municipal Hazardous Waste. 
SECTION BY SECTION DISCUSSION 
The commission proposes administrative changes throughout 
the proposed  rulemaking to reflect the agency’s current prac­
tices and to conform to Texas Register and agency guidelines. 
These changes include updating references to Texas State 
Agencies, updating cross-references, and correcting typograph­
ical, spelling, and grammatical errors. 
§305.42, Application Required 
The commission proposes amending §305.42 to conform to 
federal regulations promulgated in the September 8, 2005 issue 
of the Federal Register (70 Federal Register (FR) 53420). This 
amendment would incorporate application requirements for a 
standard permit. Specifically, this amendment would incorpo­
rate the availability of a standard permit to RCRA treatment, 
storage, and disposal facilities otherwise subject to RCRA 
permitting that generate and then store or non-thermally treat 
hazardous waste on site in tanks, containers and containment 
buildings. To be eligible for a standard permit, facilities must 
manage hazardous waste on site in tanks, container storage 
areas or containment buildings. Standardizing this aspect of the 
permitting process will reduce the amount of agency technical 
review and processing time required by the traditional RCRA 
permit process. In addition, the standard permit will streamline 
the permitting process by allowing facilities to obtain and modify 
permits more easily, while still achieving the same level of 
environmental protection as individual permits. For a proposed 
facility, an applicant may submit a standard permit application 
in lieu of a Part B application for those units that qualify for a 
standard permit. If additional hazardous waste units that do not 
qualify for a standard permit are to be permitted at the same 
facility, a Part B application must be submitted. A permittee 
may choose to apply for  a standard permit in lieu of submitting  
a Part B permit renewal application for a tank, container storage 
area or containment building. If the current authorization also 
contains other hazardous waste management units not eligible 
for a standard permit, a Part B permit renewal application must 
be submitted for those units. A contested case hearing for a 
standard permit may be requested by the executive director, 
applicant or Office of the Public Interest Council. The term limit 
for a standard permit is ten years. Because facility storage units 
must meet the same technical standards as units permitted 
under a traditional permit, the proposed amendment is more 
flexible but equivalent to the current state rules. This amend­
ment is recommended by EPA to be adopted into state rules, 
but is not required to maintain authorization. 
§305.45, Contents of Application for Permit 
The commission proposes amending §305.45(a)(6) to update 
language to an existing requirement that specifies that docu­
ments submitted in a Part B permit application must be signed 
and sealed by a Texas licensed professional engineer and/or 
Texas licensed professional geoscientist. This revised language 
would replace outdated language adopted from 40 CFR Part 
264 previously that states that documents must be signed and 
sealed by a "registered professional engineer." The new lan­
guage specifically states that documents must be signed and 
sealed by a "Texas licensed professional engineer and/or Texas 
licensed professional geoscientist." This amendment is as strin­
gent as the current state rules. This amendment is not required 
to maintain authorization. 
§305.50, Additional Requirements for an Application for a Haz-
ardous or Industrial Solid Waste Permit and for a Post-Closure 
Order 
The commission proposes amending §305.50 to conform to fed­
eral regulations promulgated in the October 12, 2005 issue of 
the Federal Register (70 FR 59402). This amendment would 
incorporate final national emission standards for hazardous air 
pollutants (NESHAP) for hazardous waste combustors. These 
standards implement Section 112(d) of the Clean Air Act by re­
quiring hazardous waste combustors to meet hazardous air pol­
lutants (HAP) emission standards reflecting the performance of 
the MACT.  The  proposed amendment allows the executive direc­
tor to request additional information to assess the protectiveness 
of any facility subject to MACT EEE. This proposed amendment 
also allows the executive director to add additional requirements, 
including lowering emission limits, if in response to the informa­
tion requested, it is necessary to protect human health and the 
environment. The proposed amendment is as stringent as the 
current state rules. This amendment is recommended by EPA 
to be adopted into state rules, but is not required to maintain au­
thorization. 
The commission proposes amending §305.50(a)(4)(F), (6), and 
(7) to update current language that would clarify the existing re­
quirement that specific documents submitted in a Part B permit 
application must be signed and sealed by a Texas licensed pro­
fessional engineer. This revised language would replace out­
dated language adopted from 40 CFR previously that states that 
documents must be signed and sealed by a "registered profes­
sional engineer." The new language specifically states that doc­
uments must be signed and sealed by a "Texas licensed profes­
sional engineer". The proposed amendment is as stringent as 
the current state rules. This amendment is not required to main­
tain authorization. 
The commission also proposes amending §305.50 to conform 
to federal regulations promulgated in the July 14, 2006 issue of 
the Federal Register (71 FR 40254). This amendment would in­
corporate by reference corrections to typographical errors found 
in 40 CFR §§270.13 - 270.27. This amendment does not create 
new regulatory requirements. This amendment is recommended 
by EPA to be adopted into state rules, but is not required to main­
tain authorization. 
§305.64, Transfer of Permits 
The commission proposes amending §305.64 to conform to fed­
eral regulations promulgated in the September 8, 2005 issue of 
the Federal Register (70 FR 53420). This amendment would 
incorporate application requirements for transfer of a standard 
permit. Because facility storage units must meet the same tech­
nical standards as units permitted under a traditional permit, the 
proposed amendment is more flexible but equivalent to the cur­
rent state rules. This amendment is recommended by EPA to be 
adopted into state rules, but is not required to maintain autho­
rization. 
§305.65, Renewal 
The commission proposes amending §305.65 to conform to fed­
eral regulations promulgated in the September 8, 2005 issue of 
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the Federal Register (70 FR 53420). This amendment would 
incorporate application requirements for renewal of a standard 
permit. Specifically, this proposed amendment would provide 
when a permit is subject to renewal, the permittee may file a 
standard permit application instead of a renewal application for 
those units eligible for a standard permit. The permittee must 
file a renewal application for all remaining permitted units. The 
renewal of a standard permit will follow the same processes as a 
permit in §305.65. Because facility storage units must meet the 
same technical standards as units permitted under a traditional 
permit, the proposed amendment is more flexible but equivalent 
to the current state rules. This amendment is recommended by 
EPA to be adopted into state rules, but is not required to main­
tain authorization. 
§305.66, Permit Denial, Suspension, and Revocation 
The commission proposes amending §305.66 to conform to fed­
eral regulations promulgated in the September 8, 2005 issue of 
the Federal Register (70 FR 53420). This amendment would 
incorporate permit denial, suspension and revocation require­
ments for a standard permit. Specifically, this proposed amend­
ment would add to the list for good cause to deny, suspend, or 
revoke a permit or order, if the executive director has received 
notification of intent to obtain a standard permit. Because facility 
storage units must meet the same technical standards as units 
permitted under a traditional permit, the proposed amendment 
is more flexible but equivalent to the current state rules. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
§305.69, Solid Waste Permit Modification at the Request of the 
Permittee 
The commission proposes amending §305.69(l)(l)(10) to con­
form to federal regulations promulgated in the October 12, 2005 
issue of the Federal Register (70 FR 59402). This amendment 
would incorporate Part B permit modification requirements that 
would allow facility owners or operators to request that specific 
RCRA operating and emissions limits be waived by submitting 
a Class  1 permit modification request for combustion facility 
changes. Specifically, the amendment would waive RCRA 
operating and emissions limits in the Part B permit if they 
are included in the MACT provisions of an air quality permit. 
The operating and emissions limits would be waived through 
modification of the Part B permit. The proposed amendment 
is as stringent as the current state rules. This amendment is 
recommended by EPA to be adopted into state rules, but is not 
required to maintain authorization. 
§305.144, Certification and Inspection 
The commission proposes amending §305.144 to update current 
language that would clarify the existing requirement that spe­
cific documents submitted in a Part B permit application must 
be signed and sealed by a Texas licensed professional engi­
neer. This revised language would replace outdated language 
adopted from 40 CFR previously that states that documents must 
be signed and sealed by a "registered professional engineer." 
The new language specifically states that documents must be 
signed and sealed by a "Texas licensed professional engineer." 
The proposed amendment is as stringent as the current state 
rules. This amendment is not required to maintain authorization. 
§305.150, Incorporation of References 
The commission proposes amending §305.150 to conform to 
federal regulations promulgated in the October 12, 2005 issue 
of the Federal Register (70 FR 59402). This amendment would 
incorporate final NESHAP for hazardous waste combustors. 
These standards implement Section 112(d) of the Clean Air 
Act by requiring hazardous waste combustors to meet HAP 
emission standards reflecting the performance of the MACT. 
The proposed amendment is as stringent as the current state 
rules. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain authorization. 
§305.172, Determining Feasibility of Compliance and Adequate 
Operating Conditions 
The commission proposes amending §305.172 to conform to 
federal regulations promulgated in the June 14, 2005 issue of 
the Federal Register (70 FR 34538) and as amended in the 
August 1, 2005 issue of the Federal Register (70 FR 44150). 
This amendment would revise §305.172(2)(A)(iii) and (iv) to re­
move the requirement to use, "’Test Methods for Evaluating Solid 
Waste, Physical/Chemical Methods,’ EPA Publication SW-846" 
and replace it with "appropriate analytical techniques" in the case 
of §305.172(2)(A)(iii) and "appropriate analytical methods" in the 
case of §305.172(2)(A)(iv). This amendment would eliminate 
the requirement that facility owners and operators use SW-846 
methods but would not eliminate the requirement that facility 
owners and operators receive prior approval for specific analyt­
ical methods from the executive director through approval of a 
sampling and analysis plan. This amendment is more flexible but 
equivalent to the current state rules. This amendment is recom­
mended by EPA to be adopted into state rules, but is not required 
to maintain authorization. 
§305.175, Conditional Exemption for Demonstrating Compli-
ance with Certain Air Standards 
The commission proposes amending §305.175 to conform to 
federal regulations promulgated in the October 12, 2005 issue 
of the Federal Register (70 FR 59402). This amendment would 
add language that specifies information requirements for Part B 
of the application for a hazardous waste permit found in 40 CFR 
§270.19 for air emission controls for incinerators. Specifically 
this amendment would incorporate Part B permit requirements 
that would allow facility owners or operators of incinerators to 
request that specific RCRA operating and emissions limits be 
waived from the permit. The rule change would waive RCRA 
operating and emissions limits in the Part B permit if they are 
included in the MACT provisions of an air quality permit. The 
proposed amendment is as stringent as the current state rules. 
This amendment is recommended by EPA to be adopted into 
state rules, but is not required to maintain authorization. 
§305.571, Applicability 
The commission proposes amending §305.571(b) to conform to 
federal regulations promulgated in the October 12, 2005 issue 
of the Federal Register (70 FR 59402). This amendment would 
add language that specifies information requirements for Part B 
of the application for a hazardous waste permit found in 40 CFR 
§270.22 for air emission controls for cement kilns, lightweight ag­
gregate kilns, solid fuel boilers, liquid fuel boilers, or hydrochloric 
acid production furnaces burning hazardous waste. Specifically 
this amendment would incorporate Part B permit requirements 
that would allow facility owners or operators of boilers and indus­
trial furnaces to request specific RCRA operating and emissions 
limits be waived from the permit. The rule change would waive 
RCRA operating and emissions limits in the Part B permit if they 
are included in the MACT provisions of an air quality permit. The 
proposed amendment is as stringent as the current state rules. 
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This amendment is recommended by EPA to be adopted into 
state rules, but is not required to maintain authorization. 
§305.572, Permit and Trial Burn Requirements 
The commission proposes amending §305.572(a) to conform 
to federal regulations promulgated in the June 14, 2005 issue 
of the Federal Register (70 FR 34538) as amended in the Au­
gust 1, 2005 issue of the Federal Register (70 FR 44150). This 
amendment would allow those seeking permits or amendments 
to permits for boilers and industrial furnaces in which hazardous 
waste is burned to conduct trial burns using "appropriate ana­
lytical techniques" and "appropriate analytical methods" instead 
of SW-846 methods. This amendment provides more flexibility 
but is equivalent to the current rules. This amendment is recom­
mended by EPA to be adopted into state rules, but is not required 
to maintain authorization. 
The commission also proposes amending §305.572(a)(6) to 
conform to federal regulations promulgated in the October 12, 
2005 issue of the Federal Register (70 FR 59402). This amend­
ment would adopt by reference revisions to the options found 
in 40 CFR §270.235(a) and (b) for incinerators, cement kilns, 
lightweight aggregate kilns, solid fuel boilers, liquid fuel boil­
ers, and hydrochloric acid production furnaces to minimize air 
emissions from startup, shutdown and malfunction events. This 
proposed amendment requires that incinerators, cement kilns, 
lightweight aggregate kilns, solid fuel boilers, liquid fuel boilers 
and hydrochloric acid production furnaces that become subject 
to RCRA permit requirements after October 12, 2005 control 
emissions of toxic compounds during startup, shutdown and 
malfunction events. The proposed amendment is as stringent 
as the current state rules. This amendment is recommended 
by EPA to be adopted into state rules, but is not required to 
maintain authorization. 
§§305.650 - 305.661, Subchapter R: Resource Conservation 
and Recovery Act Standard Permits for Storage and Treatment 
Units 
The commission proposes new sections §§305.650 - 305.661 to 
conform to federal regulations promulgated in the September 8, 
2005 issue of the Federal Register (70 FR 53420). These pro­
posed new sections would incorporate application requirements 
for a standard permit. A RCRA standard permit will be avail­
able to RCRA treatment, storage, and disposal facilities other­
wise subject to RCRA permitting that generate and then store 
or non-thermally treat hazardous waste on site in tanks, con­
tainers and containment buildings. The standard permit will also 
be available to facilities which receive hazardous waste gener­
ated off site by a generator under the same ownership as the 
receiving facility, and which then store or non-thermally treat the 
hazardous waste in containers, tanks or containment buildings. 
Standardizing this aspect of the permitting process will reduce 
the amount of agency technical review and processing time re­
quired by the traditional RCRA permit process. In addition, the 
standard permit will streamline the permitting process by allow­
ing facilities to obtain and modify permits more easily, while still 
achieving the same level of environmental protection as individ­
ual permits. For a proposed facility, an applicant may submit 
a standard permit application in lieu of a Part B application for 
those units that qualify for a standard permit. If additional haz­
ardous waste units that do not qualify for a standard permit are 
to be permitted at the same facility, a Part B application must be 
submitted. If a permittee chooses to apply for a standard per­
mit in lieu of submitting a Part B permit renewal application for a 
tank, container storage area or containment building, a standard 
permit application must be submitted. If the current authoriza­
tion also contains other hazardous waste management units not 
eligible for a standard permit, a Part B permit renewal applica­
tion must be submitted for those units. A contested case hearing 
for a standard permit may be requested by the executive direc­
tor, applicant or Office of the Public Interest Council. The term 
limit for a standard permit is ten years. Because facility storage 
units must meet the same technical standards as units permitted 
under a traditional permit, the proposed amendment is more flex­
ible but equivalent to the current state rules. This amendment is 
recommended by EPA to be adopted into state rules, but is not 
required to maintain authorization. 
In addition to the changes discussed previously, the commission 
proposes to make nonsubstantive changes as needed to correct 
typographical errors, etc. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rules are in effect, no significant fiscal implications are antici­
pated for the agency as a result of administration or enforcement 
of the proposed rules. Local governments and businesses that 
are classified as large quantity generators of hazardous waste 
could experience cost savings under the proposed rules. 
The proposed rules would update Chapter 305 to incorporate 
federal rule changes to the RCRA hazardous waste program that 
were adopted by EPA from July 2005 through June 2008. Some 
of the federal rules incorporated into these proposed rules afford 
regulated parties more options in complying with the RCRA pro­
gram. A corresponding rulemaking includes proposed amend­
ments to 30 TAC  Chapter  335, and fiscal impacts to Chapter 
335 are detailed in a separate fiscal note. 
The proposed rules incorporate optional methods of compliance 
and will remove the requirement to use specific EPA  methods  
when conducting RCRA monitoring programs; correct adminis­
trative errors; defer MACT provisions from the RCRA permit to 
the Air Quality Title V permit; maintain risk-based requirements 
in the RCRA permit; clarify several NESHAP compliance and 
monitoring provisions; and allow for a standard permit for units 
that store or non-thermally treat hazardous waste. 
Staff estimates that there may be as many as ten governmental 
entities that might choose to use the compliance options included 
in the proposed rules. This includes large airports and military 
bases which could save from $20 to $100 per sample if they 
can use less expensive, but equal or more protective monitoring 
methods. If a governmental facility that stores or non-thermally 
treats hazardous waste chooses to apply for a standard permit 
for those units, savings on permit applications could range from 
$500 to $20,000 per application. Fewer permit modifications 
may be required, which could save affected governmental en­
tities $500 to $5,000 per modification. 
PUBLIC BENEFITS AND COSTS 
Nina Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an­
ticipated from the changes seen in the proposed rules will be 
compatibility with federal regulations and continued protection 
of the environment through increased efficiency and innovation 
in sampling and analysis in detecting releases from waste man­
agement units; reduction in risk from spills and emissions from 
PROPOSED RULES May 22, 2009 34 TexReg 3167 
transporting waste; and a reduction in paperwork if standard per­
mits are utilized. 
The RCRA hazardous waste program regulates generators of 
hazardous waste and facilities that treat, store, or  dispose  of  
those wastes. Typically, these are large businesses, and staff 
estimates that there may be as many as 6,000 generators of 
hazardous waste registered in Texas and as many as 200 per­
mitted facilities that could be affected by the proposed rules. The 
proposed rules provide opportunities for cost savings. If less ex­
pensive but equally protective monitoring methods can be used, 
savings could range from $20 to $100 per sample. Facilities that 
store or non-thermally treat hazardous waste could apply for a 
standard permit, which could save from $500 to $20,000 in per­
mitting costs and $500 to $5,000 in permit modification requests. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for small or mi­
cro-businesses as a result of the proposed rules.  Small  busi­
nesses are usually exempt from RCRA regulations because they 
generate very small volumes of hazardous waste. If a small 
business is classified as a large quantity generator of hazardous 
waste, it could experience the same cost savings as that of a 
large business if it chooses to utilize the options afford by the 
proposed rules. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission has reviewed this proposed rulemaking and de­
termined that a small business regulatory flexibility analysis is not 
required because the proposed rules are required to protect the 
environment and do not adversely affect a small or micro-busi­
ness in a material way for the first five years that the proposed 
rules are in effect. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission has reviewed this proposed rulemaking and de­
termined that a local employment impact statement is not re­
quired because the proposed rules do not adversely affect a lo­
cal economy in a material way for the first five years that the 
proposed rules are in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the rulemaking in light of the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225 because it does not meet the definition of a 
"major environmental rule" as defined in that statute.  
Although the intent of the rulemaking is to protect the environ­
ment and reduce the risk to human health from environmental 
exposure, the rulemaking is not a major environmental rule be­
cause it will not adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the en­
vironment, or the public health and safety of the state or a sector 
of the state. There is no adverse effect in a material way on the 
economy, a sector of the economy, productivity, competition, or 
jobs of the state or a sector of the state from those revisions un­
der 42 United States Code (USC), §6926(g), which already im­
poses the more stringent federal requirements on the regulated 
community under the Hazardous and Solid Waste Amendments 
of 1984. Likewise, there is no adverse effect in a material way on 
the economy, a sector of the economy, productivity, competition, 
or jobs of the state or a sector of the state from those revisions 
outside 42 USC, §6926(g), because the regulated community 
benefits from the greater flexibility, reduced recordkeeping, re­
porting, inspection and sampling requirements. The regulated 
community must comply with the more stringent federal require­
ments beginning on the effective date of the federal regulations. 
Because the regulated community is already required to com­
ply with the more stringent federal rules, the adopted equivalent 
state rules will not cause any adverse effects. There is no ad­
verse effect in a material way on the environment, or the public 
health and safety of the state or a sector of the state because 
the rulemaking is designed to protect the environment, the pub­
lic health, and the public safety of the state and all sectors of the 
state. Because the rulemaking does not have an adverse ma­
terial impact on the economy, the rulemaking does not meet the 
definition of a major environmental rule. Furthermore, the rule-
making does not meet any of the four applicability requirements 
listed in Texas Government Code, §2001.0225(a). 
First, the rulemaking does not exceed a standard set by federal 
law because the commission adopts this rulemaking to imple­
ment revisions to the federal hazardous waste program. The 
commission must meet the minimum standards and mandatory 
requirements of the federal program to maintain authorization of 
the state hazardous waste program. 
Second, although the rulemaking contains some requirements 
that are more stringent than existing state rules, federal law re­
quires the commission to promulgate rules that are as stringent 
as federal law for the commission to maintain authorization of 
the state hazardous waste program. 
Third, the rulemaking does not exceed a requirement of a dele­
gation agreement or contract between the state and an agency 
or representative of the federal government, where the dele­
gation agreement or contract is to implement a state and fed­
eral program. On the contrary, the commission must undertake 
the rulemaking to maintain authorization of the state hazardous 
waste program. 
And fourth, the rulemaking does not seek to adopt a rule solely 
under the general powers of the agency instead of under a spe­
cific state law. The commission adopts this rulemaking under 
Texas Water Code, §5.103 and §5.105 and under Texas Health 
and Safety Code, §361.017 and §361.024. 
Written comments on the draft regulatory impact analysis de­
termination may be submitted to the contact person at the ad­
dress listed under the SUBMITTAL OF COMMENTS section of 
this preamble. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the rulemaking and performed a pre­
liminary assessment of whether Texas Government Code, Chap­
ter 2007 applies. The commission’s preliminary assessment in­
dicates that Texas Government Code, Chapter 2007 does not 
apply to the rulemaking because this action is reasonably taken 
to fulfill an obligation mandated by federal law; therefore, this ac­
tion is exempt under Texas Government Code, §2007.003(b)(4). 
The specific purpose of the rulemaking is to maintain state RCRA 
authorization by proposing state hazardous waste rules that are 
equivalent to the federal regulations. The rulemaking will sub­
stantially advance this purpose by adopting rules that incorpo­
rate and refer to the federal regulations. 
Promulgation and enforcement of the rules will not be a statutory 
or constitutional taking of private real property. Specifically, the 
rulemaking does not affect a landowner’s rights in private real 
property because this rulemaking does not constitutionally bur­
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den the owner’s right to property; does not restrict or limit the 
owner’s right to property; and does not reduce the value of prop­
erty by 25% or more beyond that which would otherwise exist in 
the absence of the regulations. 
The rulemaking seeks to meet the minimum standards of federal 
RCRA regulations that are already in place. 42 USC, §6926(g) 
imposes on the regulated community any federal requirements 
that are more stringent than current state rules. The regulated 
community must already have complied with the more stringent 
federal requirements as of the effective date of the federal reg­
ulations. Because the regulated community is already required 
to comply with the more stringent federal regulations, promul­
gating equivalent state rules will not burden, restrict or limit the 
owner’s right to property and will not reduce the value of prop­
erty by 25% or more. Likewise, the regulated community is not 
unduly burdened by those revisions providing greater flexibility, 
reduced recordkeeping, reporting, inspection and sampling re­
quirements. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de­
termination for the proposed rules in accordance with Coastal 
Coordination Act Implementation Rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. The CMP goal applicable to the 
rulemaking is to protect, preserve, restore and enhance the di­
versity, quality, quantity, functions and values of coastal natural 
resource areas (CNRAs). Applicable policies are construction 
and operation of solid waste treatment, storage, and disposal 
facilities, such that new solid waste facilities and areal expan­
sions of existing solid waste facilities shall be sited, designed, 
constructed and operated to prevent releases of pollutants that 
may adversely affect CNRAs and, at a minimum, comply with 
standards established under the Solid Waste Disposal Act, 42 
USC, §§6901 et seq. Promulgation and enforcement of these 
rules are consistent with the applicable CMP goals and policies 
because the rule amendments will update and enhance the 
commission’s rules concerning hazardous waste facilities. In 
addition, the rules do not violate any applicable provisions of 
the CMP’s stated goals and policies. 
Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
SUBMITTAL OF COMMENTS section of this preamble. 
ANNOUNCEMENT OF HEARING 
A public hearing on this proposal will be held in Austin on June 
16, 2009, at 10:00 a.m. at the Texas Commission on Environ­
mental Quality complex located at 12100 Park 35 Circle in Build­
ing B, Room 201A. The hearing will be structured for the receipt 
of oral or written comments by interested persons. Individuals 
may present oral statements when called upon in order of reg­
istration. There will be no open discussion during the hearing; 
however, an agency staff member will be available to discuss the 
proposal 30 minutes prior to the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should contact 
Devon Ryan, Office of Legal Services, at (512) 239-6090. Re­
quests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Written comments may be submitted to Devon Ryan, MC 
205, Office of Legal Services, P.O. Box 13087, Austin, Texas 
78711-3087, or faxed to (512) 239-4808. Electronic comments 
may be submitted at  http://www5.tceq.state.tx.us/rules/ecom-
ments/. File size restrictions may apply to comments being 
submitted via the eComments system. All comments should 
reference Rule Project Number 2008-024-335-PR. The com­
ment period closes June 22, 2009. Copies of the proposed 
rule can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For  
further information, please contact Cynthia Palomares, Waste 
Permits Division, (512) 239-6079. 
SUBCHAPTER C. APPLICATION FOR 
PERMIT OR POST-CLOSURE ORDER 
30 TAC §§305.42, 305.45, 305.50 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 and §5.105, which provide the commission with the au­
thority to adopt any rules necessary to carry out its powers and 
duties under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 and 
§361.024, which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§305.42. Application Required. 
(a) Any person who is required to obtain a permit, or who re­
quests an amendment, modification, or renewal of a permit, or who re­
quests a post-closure order, or who is required to obtain a post-closure 
order shall complete, sign, and submit an application to the executive 
director, according to the provisions of this chapter. 
(b) For applications involving hazardous waste, persons cur­
rently authorized to continue hazardous waste management under in­
terim status in compliance with §335.2(c) of this title (relating to Per­
mit Required) and Texas Health and Safety Code (THSC), §361.082(e), 
shall apply for permits when required by the executive director. Own­
ers or operators shall be allowed at least six months from the date of 
request to submit a Part B permit application. Owners or operators of 
existing hazardous waste management facilities may voluntarily sub­
mit Part B of the application at any time. However, owners or oper­
ators of existing hazardous waste management facilities must submit 
Part B permit applications in accordance with the dates specified in 40 
Code of Federal Regulations (CFR) §270.73. Owners or operators of 
land disposal facilities in existence on the effective date of statutory 
or regulatory amendments under THSC, Chapter 361, or the Resource 
Conservation and Recovery Act of l976, as amended, 42 United States 
Code, §§6901 et seq., that render the facility subject to the requirement 
to have a hazardous waste permit must submit a Part B permit appli­
cation in accordance with the dates specified in 40 CFR §270.73 and 
certify that such a facility is in compliance with all applicable ground­
water monitoring and financial responsibility requirements. 
(c) An application for a new, amended, or renewed radioac­
tive material license under Chapter 336 of this title (relating to Ra­
dioactive Substance Rules) shall consist of one signed original and five 
copies. The executive director may request additional copies. Copies 
of an application for a low-level radioactive waste disposal license un-
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der Chapter 336, Subchapter H of this title (relating to Licensing Re­
quirements for Near-Surface Land Disposal of Low-Level Radioactive 
Waste) shall be retained by the applicant for distribution in accordance 
with written instructions from the executive director. 
(d) For applications involving hazardous waste management 
facilities for which the owner or operator has submitted Part A of the 
permit application and has not yet filed Part B, the owner or operator 
is subject to the requirements for updating the Part A application under 
40 CFR §270.10(g), as amended and adopted in the CFR through June 
29, 1995, as published in the Federal Register (60 FR 33911). 
(e) Applications for hazardous and nonhazardous disposal 
well permits shall be processed in accordance with this chapter for the 
benefit of the state and the preservation of its natural resources. 
(f) For applications involving a standard permit, the proce­
dures for application and issuance are found in Subchapter R of this 
chapter (relating to Resource Conservation and Recovery Act Standard 
Permits for Storage and Treatment Units). 
§305.45. Contents of Application for Permit. 
(a) Forms for permit applications will be made available by 
the executive director. Each application for permit must include the 
following: 
(1) the name, mailing address, and location of the facility 
for which the application is submitted; 
(2) the ownership status as federal, state, private, public, or 
other entity; 
(3) the applicant’s name, mailing address, and telephone 
number; 
(4) a brief description of the nature of the business; 
(5) the activities conducted by the applicant which require 
a permit;  
(6) a topographic map, ownership map, county highway 
map, or a map prepared by a Texas licensed professional engineer, 
Texas licensed professional geoscientist [registered professional engi­
neer] or a registered  surveyor which shows the facility and each of its 
intake and discharge structures and any other structure or location re­
garding the regulated facility and associated activities. Maps must be of 
material suitable for a permanent record, and shall be on sheets 8-1/2 
inches by 14 inches or folded to that size, and shall be on a scale of 
not less than one inch equals one mile. The map shall depict the ap­
proximate boundaries of the tract of land owned or to be used by the 
applicant and shall extend at least one mile beyond the tract boundaries 
sufficient to show the following: 
(A) each well, spring, and surface water body or other 
water in the state within the map area; 
(B) the general character of the areas adjacent to the 
facility, including public roads, towns and the nature of development 
of adjacent lands such as residential, commercial, agricultural, recre­
ational, undeveloped, and so forth; 
(C) the location of any waste disposal activities con­
ducted on the tract not included in the application; 
(D) the ownership of tracts of land adjacent to the facil­
ity and within a reasonable distance from the proposed point or points 
of discharge, deposit, injection, or other place of disposal or activity; 
and 
(E) such other information that reasonably may be re­
quested by the executive director; 
(7) a listing of all permits or construction approvals re­
ceived or applied for under any of the following programs: 
(A) Hazardous Waste Management Program under the 
Texas Solid Waste Disposal Act; 
(B) Underground Injection Control Program under the 
Texas Injection Well Act; 
(C) National Pollutant Discharge Elimination System 
Program under the Clean Water Act and Waste Discharge Program un­
der Texas Water Code, Chapter 26; 
(D) Prevention of Significant Deterioration Program 
under the Federal Clean Air Act (FCAA); 
(E) Nonattainment Program under the FCAA; 
(F) national emission standards for hazardous air pollu­
tants preconstruction approval under the FCAA; 
(G) ocean dumping permits under the Marine Protec­
tion Research and Sanctuaries Act; 
(H) dredge or fill permits under the FCAA; 
(I) licenses under the Texas Radiation Control Act; 
(J) subsurface area drip dispersal system permits under 
Texas Water Code, Chapter 32; and 
(K) other environmental permits; and 
(8) a supplementary technical report submitted in connec­
tion with an application. The report shall be prepared either by a Texas 
licensed professional engineer, a licensed professional geoscien­
tist, or by a qualified person who is competent and experienced in the 
field to which the application relate
Texas 
s and thoroughly familiar with the 
operation or project for which the application is made. The report must 
include the following: 
(A) a general description of the facilities and systems 
used for or in connection with the collection, transportation, treatment, 
and disposal of waste, or used in connection with an injection activity; 
(B) for each outfall, injection well, place of deposit, or 
place of disposal: 
(i) the volume and rate of disposal of the defined 
waste or of fluid injection, including appropriate averages, the maxi­
mum rates of disposal or injection over representative periods of time, 
and detailed information regarding patterns of disposal or injection; 
and 
(ii) the physical, chemical, and radiological proper­
ties of the defined waste or the injection fluids; the characteristics of the 
waste or the injection fluid; the chemical, physical, thermal, organic, 
bacteriological, or radiological properties or characteristics, as appli­
cable, described in enough detail to allow evaluation of the water and 
environmental quality considerations involved; and 
(C) such other information as reasonably may be re­
quired by the executive director for an adequate understanding of the 
project or operation, and which is necessary to provide the commis­
sion an adequate opportunity to make the considerations required by 
§331.121 of this title (relating to Class I Wells), §331.122 of this title 
(relating to Class III Wells), §305.50 of this title (relating to Additional 
Requirements for an Application for a Hazardous or Industrial Solid 
Waste Permit and for a Post-Closure Order), §305.48 of this title (relat­
ing to Additional Contents for Applications for Wastewater Discharge 
Permits), §305.54 of this title (relating to Additional Requirements for 
Radioactive Material Licenses), §336.207 of this title (relating to Gen­
eral Requirements for Issuance of a License), §336.513 of this title (re­
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lating to Technical Requirements for Active Disposal Sites), §336.617 
of this title (relating to Technical Requirements for Inactive Disposal 
Sites), §336.705 of this title (relating to Content of Application), and 
Chapter 330, Subchapter E of this title (relating to Operational Stan­
dards for Municipal Solid Waste Storage and Processing Units [Permit 
Procedures]). 
(b) Only one application needs to be filed for each geographi­
cal location in which waste is or will be disposed of or discharged from, 
even though there may be more than one outfall, place of deposit, or 
other place of disposal covered in the application. 
§305.50. Additional Requirements for an Application for a Haz-
ardous or Industrial Solid Waste Permit and for a Post-Closure Order. 
(a) Unless otherwise stated, an application for a permit to 
store, process, or dispose of solid waste must meet the following 
requirements. 
(1) One original and three copies of the permit application 
shall be submitted on forms provided by or approved by the executive 
director and shall be accompanied by a like number of originals and 
copies of all required exhibits. 
(2) Plans and specifications for the construction and op­
eration of the facility and the staffing pattern for the facility shall be 
submitted, including the qualifications of all key operating personnel. 
Also to be submitted is the closing plan for the solid waste storage, 
processing, or disposal facility. The information provided must be suf­
ficiently detailed and complete to allow the executive director to as­
certain whether the facility will be constructed and operated in com­
pliance with all pertinent state and local air, water, public health, and 
solid waste statutes. Also to be submitted are listings of sites owned, 
operated, or controlled by the applicant in the State of Texas. For pur­
poses of this section, the terms "permit holder" and "applicant" include 
each member of a partnership or association and, with respect to a cor­
poration, each officer and the owner or owners of a majority of the 
corporate stock, provided such partner or owner controls at least 20% 
of the permit holder or applicant and at least 20% of another business 
which operates a solid waste management facility. 
(3) Any other information as the executive director may 
deem necessary to determine whether the facility and the operation 
thereof will comply with the requirements of the Texas Solid Waste 
Disposal Act (TSWDA) and Chapter 335 of this title (relating to Indus­
trial Solid Waste and Municipal Hazardous Waste), shall be included, 
including, but not limited to, the information set forth in the TSWDA, 
§4(e)(13). 
(4) An application for a permit, permit amendment, or per­
mit modification to store, process, or dispose of hazardous waste is 
subject to the following requirements, as applicable. 
(A) In the case of an application for  a permit  to store,  
process, or dispose of hazardous waste, the application shall also con­
tain any additional information required by 40 Code of Federal Reg­
ulations (CFR) §§270.13 - 270.27 (as amended though July 14, 2006 
(71 Federal Register 40254), except that closure cost estimates shall be 
prepared in accordance with 40 CFR §264.142(a)(1), (3), and (4), as 
well as §37.131 of this title (relating to Annual Inflation Adjustments 
to Closure Cost Estimates), §37.141 of this title (relating to Increase 
in Current Cost Estimate), and §335.178 of this title (relating to Cost 
Estimate for Closure). 
(B) An application for a permit to store, process, or dis­
pose of hazardous waste shall also contain financial information suf­
ficient to demonstrate to the satisfaction of the executive director that 
the applicant has sufficient financial resources to operate the facility 
in a safe manner and in compliance with the permit and all applicable 
rules, including, but not limited to, how an applicant intends to obtain 
financing for construction of the facility, and to close the facility prop­
erly. Financial information submitted to satisfy this subparagraph shall 
meet the requirements of subparagraph (C) or (D) of this paragraph. 
(C) For applicants possessing a resolution from a gov­
erning body approving or agreeing to approve the issuance of bonds 
for the purpose of satisfying the financial assurance requirements of 
subparagraph (B) of this paragraph, submission of the following infor­
mation will be an adequate demonstration: 
(i) a statement signed by an authorized signatory in 
accordance with §305.44(a) of this title (relating to Signatories to Ap­
plications) explaining in detail how the applicant demonstrates suffi ­
cient financial resources to construct, safely operate, properly close, 
and provide adequate liability coverage for the facility. This statement 
must also address how the applicant intends to comply with the finan­
cial assurance requirements for closure, post-closure, corrective action, 
and liability coverage in accordance with Chapter 37, Subchapter P of 
this title (relating to Financial Assurance for Hazardous and Nonhaz­
ardous Industrial Solid Waste Facilities); 
(ii) a certified copy of the resolution; and 
(iii) certification by the governing body of passage 
of the resolution. 
(D) For all applicants not meeting the requirements of 
subparagraph (C) of this paragraph, financial information submitted to 
satisfy the requirements of subparagraph (B) of this paragraph must in­
clude the applicable items listed under clauses (i) - (vii) of this subpara­
graph. Financial statements required under clauses (ii) and (iii) of this 
subparagraph shall be prepared in accordance with generally accepted 
accounting principles and include a balance sheet, income statement, 
cash flow statement, notes to the financial statements, and accountant’s 
opinion letter: 
(i) a statement signed by an authorized signatory in 
accordance with §305.44(a) of this title explaining in detail how the ap­
plicant demonstrates sufficient financial resources to construct, safely 
operate, properly close, and provide adequate liability coverage for the 
facility. This statement must also address how the applicant intends to 
comply with the financial assurance requirements for closure, post-clo­
sure, corrective action, and liability coverage in accordance with Chap­
ter 37, Subchapter P of this title; 
(ii) for applicants for which audited financial state­
ments have been prepared the previous two or more years, the follow­
ing financial statements: 
(I) audited financial statements for the previous 
two years; and 
(II) the most current quarterly financial state­
ment prepared according to generally accepted accounting principles; 
(iii) for applicants for which audited financial state­
ments have not been prepared the previous two or more years, the fol­
lowing copies of tax returns and financial statements: 
(I) copies of tax returns for the previous two 
years, each certified by original signature of an authorized signatory 
as being a "true and correct copy of the return filed with the  Internal  
Revenue Service"; 
(II) financial statements for the previous two 
years; and 
(III) additionally, an audited financial statement 
for the most recent fiscal year; 
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(iv) for publicly traded companies, copies of Securi­
ties and Exchange Commission Form 10-K for the previous two years 
and the most current Form 10-Q; 
(v) for privately-held companies, written disclosure 
of the information that would normally be found in Securities and Ex­
change Commission Form 10-K including, but not limited to, the fol­
lowing: 
(I) descriptions of the business and its opera­
tions; 
(II) identification of any affiliated relationships; 
(III) credit agreements and terms; 
(IV) any legal proceedings involving the appli­
cant; 
(V) contingent liabilities; and 
(VI) significant accounting policies; 
(vi) for applications encompassing facility expan­
sion, capacity expansion, or new construction, estimates of capital 
costs for expansion and/or construction; 
(vii) if an applicant cannot or chooses not to demon­
strate sufficient financial resources through submittal of the financial 
documentation specified in clauses (i) - (v) of this subparagraph and 
who must or chooses to obtain additional financing through a new stock 
offering or new debt issuance for facility expansion, capacity expan­
sion, or new construction; and for safe operation, proper closure, and 
adequate liability coverage, the following information: 
(I) a financial plan sufficiently detailed to clearly 
demonstrate that the applicant will be in a position to readily secure fi ­
nancing for construction, operation, and closure if the permit is issued. 
The submitted financial plan must be accompanied by original letters 
of opinion from two financial experts, not otherwise employed by the 
applicant, who have the demonstrated ability to either finance the fa­
cility or place the required financing. The opinion letters must certify 
that the financial plan is reasonable; certify that financing is obtainable 
within 180 days of final administrative and judicial disposition of the 
permit application; and include the time schedule contingent upon per­
mit finality for securing the financing. Only one opinion letter from a 
financial expert, not otherwise employed by the applicant, is required 
if the letter renders a firm commitment to provide all the necessary fi ­
nancing; and 
(II) written detail of the annual operating costs 
of the facility and a projected cash flow statement including the period 
of construction and first two years of operation. The cash flow state­
ment must demonstrate the financial resources to meet operating costs, 
debt service, and financial assurance for closure, post-closure care, and 
liability coverage requirements. A list of the assumptions made to fore­
cast cash flow shall also be provided. 
(E) If any of the information required to be disclosed 
under subparagraph (D) of this paragraph would be considered confi ­
dential under applicable law, the information shall be protected accord­
ingly. During hearings on contested applications, disclosure of confi ­
dential information may be allowed only under an appropriate protec­
tive order. 
(F) An application for a modification or amendment of 
a permit that includes a capacity expansion of an existing hazardous 
waste management facility must also contain information provided by 
a Texas licensed professional geoscientist or licensed professional en­
gineer delineating all faults within 3,000 feet of the facility, together 
with a demonstration, unless previously demonstrated to the commis­
sion or the EPA, that: 
(i) the fault has not experienced displacement 
within Holocene time, or if faults have experienced displacement 
within Holocene time, that no such faults pass within 200 feet of the 
portion of the surface facility where treatment, storage, or disposal of 
hazardous wastes will be conducted; and 
(ii) the fault will not result in structural instability of 
the surface facility or provide for groundwater movement to the extent 
that there is endangerment to human health or the environment. 
(G) At any time after the effective date of the require­
ments contained in Chapter 335, Subchapter F of this title (relating to 
Permitting Standards for Owners and Operators of Hazardous Waste 
Treatment, Storage, [Processing,] or Disposal Facilities), the executive 
director may require the owner or operator of an existing hazardous 
waste management facility to submit that portion of his application con­
taining the information specified in 40 CFR §§270.14 - 270.27. Any 
owner or operator shall be allowed a reasonable period of time from the 
date of the request to submit the information. An application for a new 
hazardous waste management facility must be submitted at least 180 
days before physical construction of the facility is expected to com­
mence. 
(5) An application for a new hazardous waste landfill 
which is filed after January 1, 1986, must include an engineering report 
which evaluates the benefits, if any, associated with the construction 
of the landfill above existing grade at the proposed site, the costs 
associated with the above-grade construction, and the potential ad­
verse effects, if any, which would be associated with the above-grade 
construction. 
(6) An application for a new hazardous waste landfill, land 
treatment facility, or surface impoundment that is to be located in the 
apparent recharge zone of a regional aquifer must include a hydroge­
ologic report prepared by a Texas licensed professional geoscientist 
or licensed professional engineer documenting the potential effects, if 
any, on the regional aquifer in the event of a release from the waste 
containment system. 
(7) Engineering plans and specifications submitted as part 
of the permit application shall be prepared and sealed by a Texas li­
censed professional engineer [registered professional engineer] who  is  
currently registered as required by the Texas Engineering Practice Act. 
(8) After August 8, 1985, any Part B permit application 
submitted by an owner or operator of a facility that stores, processes, 
or disposes of hazardous waste in a surface impoundment or a land­
fill must be accompanied by information, reasonably ascertainable by 
the owner or operator, on the potential for the public to be exposed to 
hazardous wastes or hazardous constituents through releases related to 
the unit. By August 8, 1985, owners and operators of a landfill or a 
surface impoundment who have already submitted a Part B application 
must submit the exposure information required by this paragraph. At a 
minimum, such information must address: 
(A) reasonably foreseeable potential releases from both 
normal operations and accidents at the unit, including releases associ­
ated with transportation to or from the unit; 
(B) the potential pathways of human exposure to haz­
ardous wastes or constituents resulting from documented releases; and 
(C) the potential magnitude and nature of the human ex­
posure resulting from such releases. 
(9) In the case of an application for a permit to store, 
process, or dispose of hazardous waste at a new hazardous waste 
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management facility, or an application for amendment or modification 
of a solid waste management facility permit to provide for capacity 
expansion, the application shall also identify the nature of any known 
specific and potential sources, types, and volumes of waste to be 
stored, processed, or disposed of by the facility and shall identify any 
other related information the executive director may require. 
(10) In the case of an application for a permit to store, 
process, or dispose of hazardous waste at a new hazardous waste 
management facility, the application must also contain the following: 
(A) copies of any relevant land use plans, adopted in ac­
cordance with the Texas Local Government Code, Chapter 211, which 
were in existence before publication of the notice of intent to file a solid  
waste permit application or, if no notice of intent is filed, at the time 
the permit application is filed; 
(B) identification of the names and locations of indus­
trial and other waste-generating facilities within 1/2 mile of the facility 
in the case of an application for a permit for a new on-site hazardous 
waste management facility, and within one mile of the facility in the 
case of an application for a permit for a new commercial hazardous 
waste management facility; 
(C) the approximate quantity of hazardous waste gen­
erated or received annually at those facilities described under subpara­
graph (B) of this paragraph; 
(D) descriptions of the major routes of travel in the 
vicinity of the facility to be used for the transportation of hazardous 
waste to and from the facility, together with a map showing the 
land-use patterns, covering at least a five-mile radius from the bound­
aries of the facility; and 
(E) the information and demonstrations concerning 
faults described under paragraph (4)(F) of this subsection. 
(11) In the case of an application for a permit to store, 
process, or dispose of hazardous waste, the application shall also 
contain information sufficient to demonstrate to the satisfaction of the 
commission that a proposed hazardous waste landfill, areal expansion 
of such landfill, or new commercial hazardous waste land disposal 
unit is not subject to inundation as a result of a 100-year flood event. 
An applicant or any other party may not rely solely on floodplain 
maps prepared by the Federal Emergency Management Agency or a 
successor agency to determine whether a hazardous waste landfill, 
areal expansion of such landfill, or commercial hazardous waste land 
disposal unit is subject to such an inundation. 
(12) In the case of an application for a permit to store, 
process, or dispose of hazardous waste at a new commercial hazardous 
management facility, the application shall also contain the following: 
(A) information sufficient to demonstrate whether a 
burden will be imposed on public roadways by vehicles traveling to 
and from the facility, including, at a minimum: 
(i) the average gross weight of the various types and 
sizes of such vehicles to be used for transportation of hazardous waste; 
(ii) the average number of such vehicles which 
would travel the public roadways; and 
(iii) identification  of the  roads to be used by vehi­
cles traveling to and from the facility within a minimum radius of 2 
1/2 miles from the facility. Such identification must include the major 
highways nearest the facility, even if they are located outside the 2 1/2 
mile radius; 
(B) in addition to the requirements of subparagraph (A) 
of this paragraph, an applicant may submit a letter from the relevant 
agency of the state, county, or municipality which has the authority to 
regulate and maintain roads which states unequivocally that the roads to 
and from the facility are adequate for the loads to be placed on them by  
the proposed facility. Such letter will serve as prima facie evidence that 
the additional loads placed on the roadways caused by the operation of 
the facility would not constitute a burden and thus would not require 
that improvements be made to such roadways. Such letter does not, 
however, obviate the need to submit the information required under 
subparagraph (A) of this paragraph; 
(C) evidence sufficient to demonstrate that: 
(i) emergency response capabilities are  available  or  
will be available before the facility first receives waste, in the area in 
which the facility is located or proposed to be located, that has the abil­
ity to manage a reasonable worst-case emergency condition associated 
with the operation of the facility; such evidence may include, but is not 
limited to, the following: 
(I) in addition to the contingency plan required 
under 40 CFR §270.14(b)(7), provisions specifying procedures and 
timing of practice facility evacuation drills, where there is a possibility 
that evacuation of the facility could be necessary; 
(II) contracts with any private corporation, mu­
nicipality, or county to provide emergency response; 
(III) weather data which might tend to affect 
emergency response; 
(IV) a definition of worst-case emergencies, e.g., 
fires, explosions, the Texas Design Hurricane, or the Standard Project 
Hurricane; 
(V) a training program for personnel for response 
to such emergencies; 
(VI) identification of first-responders; 
(VII) identification of local or regional emer­
gency medical services and hospitals which have had hazardous 
materials training; 
(VIII) a pre-disaster plan, including drills; 
(IX) a mechanism for notifying all applicable 
government agencies when an incident occurs (i.e., Texas Commission 
on Environmental Quality, Texas Parks and Wildlife, General Land 
Office, Texas Department of  State Health Services, and Texas Railroad 
Commission); 
(X) a showing of coordination with the local 
emergency planning committee and any local comprehensive emer­
gency management plan; and  
(XI) any medical response capability which may 
be available on the facility property; or 
(ii) the applicant has secured bonding of sufficient 
financial assurance to fund the emergency response personnel and 
equipment determined to be necessary by the executive director to 
manage a reasonable worst-case emergency condition associated 
with the facility; such financial assurance may be demonstrated by 
providing information which may include, but is not limited to, the 
following: 
(I) long-term studies using an environmental 
model which provide the amount of damages for which the facility is 
responsible; and 
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(II) costs involved in supplying any of the infor­
mation included in or satisfying any of the requirements of clause (i)(I) 
- (XI) of this subparagraph; 
(D) if an applicant does not elect to provide its own 
facilities or secure bonding to ensure sufficient emergency response 
capabilities in accordance with §335.183 of this title (relating to 
Emergency Response Capabilities Required for New Commercial 
Hazardous Waste Management Facilities), the applicant must provide 
prior to the time the facility first receives waste: 
(i) documentation showing agreements with the 
county and/or municipality in which the facility is located, or docu­
mentation showing agreements with an adjoining county, municipality, 
mutual aid association, or other appropriate entity such as professional 
organizations regularly doing business in the area of emergency and/or 
disaster response; or 
(ii) demonstration that a financial assurance mecha­
nism in the form of a negotiable instrument, such as a letter of credit, 
fully paid in trust fund, or an insurance policy, with the limitation 
that the funds can only be used for emergency response personnel and 
equipment and made payable to and for the benefit of the county gov­
ernment and/or municipal government in the county in which the facil­
ity is located or proposed to be located; and 
(E) a written statement signed by an authorized signa­
tory in accordance with §305.44(a) of this title explaining how the ap­
plicant intends to provide emergency response financial assurance to 
meet the requirements of subparagraph (C) or (D) of this paragraph; 
and 
(F) a summary of the applicant’s experience in haz­
ardous waste management and in particular the hazardous waste 
management technology proposed for the application location, and, 
for any applicant without experience in the particular hazardous waste 
management technology, a conspicuous statement of that lack of 
experience. 
(13) An application for a boiler or industrial furnace burn­
ing hazardous waste at a facility at which the owner or operator uses 
direct transfer operations to feed hazardous waste from transport vehi­
cles (containers, as defined in 40 CFR §266.111) directly to the boiler 
or industrial furnace shall submit information supporting conformance 
with the standards for direct transfer provided by 40 CFR §266.111 
and §335.225 of this title (relating to Additional Standards for Direct 
Transfer). 
(14) The executive director may require a permittee or an 
applicant to submit information in order to establish permit conditions 
under §305.127(4)(A) and (1)(B)(iii) of this title (relating to Conditions 
to be Determined for Individual Permits). 
(15) If the executive director concludes, based on one or 
more of the factors listed in subparagraph (A) of this paragraph that 
compliance with the standards of 40 CFR Part 63, Subpart EEE alone 
may not be protective of human health or the environment, the execu
tive director shall require the additional information or assessment(s) 
necessary to determine whether additional controls are necessary to en
­
­
sure protection of human health and the environment. This includes 
information necessary to evaluate the potential risk to human health 
and/or the environment resulting from both direct and indirect expo­
sure pathways. The executive director may also require a permittee or 
applicant to provide information necessary to determine whether such 
an assessment(s) should be required. The executive director shall base 
the evaluation of whether compliance with the standards of 40 CFR 
Part 63, Subpart EEE alone is protective of human health or the en­
vironment on factors relevant to the potential risk from a hazardous 
waste combustion unit, including, as appropriate, any of the following 
factors: 
(A) particular site-specific considerations such as prox­
imity to receptors (such as schools, hospitals, nursing homes, day-care 
centers, parks, community activity centers, or other potentially sensi­
tive receptors), unique dispersion patterns, etc.; 
(B) identities and quantities of emissions of persistent, 
bioaccumulative or toxic pollutants considering enforceable controls in 
place to limit those pollutants; 
(C) identities and quantities of nondioxin products of 
incomplete combustion most likely to be emitted and to pose significant 
risk based on known toxicities (confirmation of which should be made 
through emissions testing); 
(D) identities and quantities of other off-site sources of 
pollutants in proximity of the facility that significantly influence inter­
pretation of a facility-specific risk assessment; 
(E) presence of significant ecological considerations, 
such as the proximity of a particularly sensitive ecological area; 
(F) volume and types of wastes, for example wastes 
containing highly toxic constituents; 
(G) other on-site sources of hazardous air pollutants 
that significantly influence interpretation of the risk posed by the 
operation of the source in question; 
(H) adequacy of any previously conducted risk assess­
ment, given any subsequent changes in conditions likely to affect risk; 
and 
(I) such other factors as may be appropriate. 
(16) If, as the result of an assessment(s) or other informa­
tion, the executive director determines that conditions are necessary in 
addition to those required under 40 CFR Part 63, Subpart EEE, Parts 
264 or 266 to ensure protection of human health and the environment, 
including revising emission limits, he/she shall include those terms and 
conditions in a Resource Conservation and Recovery Act permit for a 
hazardous waste combustion unit. 
(b) An application specifically for a post-closure permit or for 
a post-closure order for post-closure care must meet the following re­
quirements, as applicable. 
(1) An application for a post-closure permit or a post-clo­
sure order shall contain information required by 40 CFR §270.14(b)(1), 
(4) - (6), (11), (13), (14), (18), and (19), (c), and (d), and any addi­
tional information that the executive director determines is necessary 
from 40 CFR §§270.14, 270.16 - 270.18, 270.20, or 270.21, except that 
closure cost estimates shall be prepared in accordance with 40 CFR 
§264.142(a)(1), (3), and (4), as well as §§37.131, 37.141, 335.127, and 
335.178 of this title. 
(2)  An application for a post-closure order shall also con­
tain financial information sufficient to demonstrate to the satisfaction 
of the executive director that the applicant has sufficient financial re­
sources to operate the facility in a safe manner and in compliance with 
the post-closure order and all applicable rules. Financial information 
submitted to satisfy this paragraph shall meet the requirements of Chap­
ter 37, Subchapter P of this title. 
(3) An application for a post-closure order or for a post-clo­
sure permit must also contain any other information as the executive 
director may deem necessary to determine whether the facility and the 
operation thereof will comply with the requirements of the TSWDA 
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and Chapter 335 of this title including, but not limited to, the informa­
tion set forth in TSWDA, §361.109. 
(4) The executive director may require an applicant for a 
post-closure order to submit information in order to establish condi­
tions under §305.127(4)(A) of this title. 
(5) An application for a post-closure order or for a post-
closure permit shall also contain the information listed in §305.45(a)(1) 
of this title (relating to Contents of Application for Permit). 
(6) All engineering and geoscientific information submit­
ted to the agency shall be prepared by, or under the supervision of, a li­
censed professional engineer or licensed professional geoscientist, and 
shall be signed, sealed, and dated by qualified professionals as required 
by the Texas Engineering Practice Act and the Texas Geosciences Prac­
tice Act and the licensing and registration boards under these acts. 
(7) One original and three copies of an application for a 
post-closure permit or for a post-closure order shall be submitted on 
forms provided by, or approved by, the executive director and shall be 
accompanied by a like number of originals and copies of all required 
exhibits. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901736 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER D. AMENDMENTS, 
RENEWALS, TRANSFERS, CORRECTIONS, 
REVOCATION, AND SUSPENSION OF 
PERMITS 
30 TAC §§305.64 - 305.66, 305.69 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 and §5.105, which provide the commission with the au­
thority to adopt any rules necessary to carry out its powers and 
duties under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 and 
§361.024, which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§305.64. Transfer of Permits. 
(a) A permit is issued in personam and may be transferred only 
upon approval of the commission. No transfer is required for a corpo­
rate name change, as long as the secretary of state can verify that a 
change in name alone has occurred. An attempted transfer is not effec­
tive for any purpose until actually approved by the commission. 
(b) Except as provided otherwise in subsection (g) of this sec­
tion, either the transferee or the permittee shall submit to the executive 
director an application for transfer at least 30 days before the proposed 
transfer date. The application shall contain the following: 
(1) the name and address of the transferee; 
(2) date of proposed transfer; 
(3) if the permit requires financial responsibility, the 
method by which the proposed transferee intends to assume or provide 
financial responsibility, including proof of such financial responsibility 
to become effective when the transfer becomes effective; 
(4) a fee of $100 to be applied toward the processing of the 
application, as provided in §305.53(a) of this title (relating to Applica­
tion Fee [Fees]); 
(5) a sworn statement that the application is made with the 
full knowledge and consent of the permittee if the transferee is filing 
the application; and 
(6) any other information the executive director may rea­
sonably require. 
(c) If no agreement regarding transfer of permit responsibility 
and liability is provided, responsibility for compliance with the terms 
and conditions of the permit and liability for any violation associated 
therewith is assumed by the transferee, effective on the date of the ap­
proved transfer. This section is not intended to relieve a transfer or of 
any liability. 
(d) The executive director must be satisfied that proof of any 
required financial responsibility is sufficient before transmitting an ap­
plication for transfer to the commission for further proceedings. 
(e) If a person attempting to acquire a permit causes or allows 
operation of the facility before approval is given, such person shall be 
considered to be operating without a permit or other authorization. 
(f) The commission may refuse to approve a transfer where 
conditions of a judicial decree, compliance agreement, or other en­
forcement order have not been entirely met.  The  commission shall  also  
consider the prior compliance record of the transferee, if any. 
(g) For permits involving hazardous waste under the Texas 
Solid Waste Disposal Act, Texas Health and Safety Code Annotated, 
Chapter 361 changes in the ownership or operational control of a facil­
ity may be made as Class 1 modifications with prior written approval of 
the executive director in accordance with §305.69 of this title (relating 
to Solid Waste Permit Modification at the Request of the Permittee). 
The new owner or operator must submit a revised permit application 
no later than 90 days prior to the scheduled change. A written agree­
ment containing a specific date for transfer of permit responsibility be­
tween the current and new permittees must also be submitted to the ex­
ecutive director. When a transfer of ownership or operational control 
occurs, the old owner or operator shall comply with the requirements 
of Chapter 37, Subchapter P of this title (relating to Financial Assur­
ance for Hazardous and Nonhazardous Industrial Solid Waste Facil­
ities), until the new owner or operator has demonstrated compliance 
with the requirements of Chapter 37, Subchapter P of this title. The 
new owner or operator must demonstrate compliance with the require­
ments of Chapter 37, Subchapter P of this title within six months of 
the date of the change of ownership or operational control of the fa­
cility. Upon demonstration to the executive director by the new owner 
or operator of compliance with Chapter 37, Subchapter P of this title, 
the executive director shall notify the old owner or operator that he no 
longer needs to comply with Chapter 37, Subchapter P of this title as 
of the date of demonstration. 
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(h) The commission may transfer permits to an interim permit­
tee pending an ultimate decision on a permit transfer if it finds one or 
more of the following: 
(1) the permittee no longer owns the permitted facilities; 
(2) the permittee is about to abandon or cease operation of 
the facilities; 
(3) the permittee has abandoned or ceased operating the fa­
cilities; and 
(4) there exists a need for the continued operation of the 
facility and the proposed interim permittee is capable of assuming re­
sponsibility for compliance with the permit. 
(i) The commission may transfer a permit involuntarily after 
notice and an opportunity for hearing, for any of the following reasons: 
(1) the permittee no longer owns or controls the permitted 
facilities; 
(2) if the facilities have not been built, and the permittee no 
longer has sufficient property rights in the site of the proposed facilities; 
(3) the permittee has failed or is failing to comply with the 
terms and conditions of the permit; 
(4) the permitted facilities have been or are about to be 
abandoned; 
(5) the permittee has violated commission rules or orders; 
(6) the permittee has been or is operating the permitted fa­
cilities in a manner which creates an imminent and substantial endan­
germent to the public health or the environment; 
(7) foreclosure, insolvency, bankruptcy, or similar pro­
ceedings have rendered the permittee unable to construct the permitted 
facilities or adequately perform its responsibilities in operating the 
facilities; or 
(8) transfer of the permit would maintain the quality of wa­
ter in the state consistent with the public health and enjoyment, the 
propagation and protection of terrestrial and aquatic life, and the op­
eration of existing industries, taking into consideration the economic 
development of the state and/or would minimize the damage to the en­
vironment; and 
(9) the transferee has demonstrated the willingness and 
ability to comply with the permit and all other applicable requirements. 
(j) The commission may initiate proceedings in accordance 
with the Texas Water Code, Chapter 13, for the appointment of a re­
ceiver consistent with this section. 
(k) For standard permits, changes in the ownership or opera­
tional control of a facility may be made as a Class 1 modification to 
the standard permit with prior approval from the executive director in 
accordance with §305.69(l)(a)(7) of this title. 
§305.65. Renewal. 
Any permit renewal application that is declared administratively com­
plete on or after September 1, 1999 is subject to this section. The per­
mittee or the executive director may file an application for renewal of a 
permit. The application shall be filed with the executive director before 
the permit expiration date. Any permittee with an effective permit shall 
submit a new application at least 180 days before the expiration date of 
the effective permit, unless permission for a later date has been granted 
by the executive director. The executive director shall not grant permis­
sion for applications to be submitted later than the expiration date of 
the existing permit. 
(1) An application for renewal may be in the same form as 
that required for the original permit application. 
(2) An application for renewal shall request continuation 
of the same requirements and conditions of the expiring permit. 
(3) If an application for renewal in fact requests a modifi ­
cation of requirements and conditions of the existing permit, an appli­
cation for amendment or modification shall also be filed before further 
action is taken. For applications filed under the Texas Water Code, 
Chapter 26, if an application for renewal in fact requests a modifica­
tion of requirements and conditions of the existing permit, an applica­
tion for amendment shall be filed in place of an application for renewal. 
(4) If renewal procedures have been initiated before the 
permit expiration date, the existing permit will remain in full force and 
effect and will not expire until commission action on the application 
for renewal is final. 
(5)  The  commission  may deny an application for renewal 
for the grounds set forth in §305.66 of this title (relating to Permit De­
nial, Suspension, and Revocation [Revocation and Suspension]). 
(6) During the renewal process, the executive director may 
make any changes or additions to permits authorized by §50.145 of 
this title (relating to Corrections of Permits), or §305.62(d) of this title 
(relating to Amendments [Amendment]) provided the requirements of 
§305.62(f) of this title and Chapter 50, Subchapters F and G of this title 
(relating to Action by the Commission and Action by the Executive 
Director) [§305.96 of this title (relating to Action on Application for 
Amendment)] are satisfied. 
(7) The executive director may grant permission for per­
mittees of non-publicly owned treatment works to submit the informa­
tion required by 40 Code of Federal Regulations (CFR), §122.21(g)(10) 
after the permit expiration date. 
(8) After complying with all applicable rules in Chapters 
39, 50 and 55 of this title (relating to Public Notice; Action on Applica­
tions and Other Authorizations, and Requests for Reconsideration and 
Contested Case Hearings; Public Comment), the commission, without 
providing an opportunity for a contested case hearing, may act on an 
application to renew a permit for: 
(A) storage of hazardous waste in containers, tanks, or 
other closed vessels if the waste: 
(i) was generated on-site; and 
(ii) does not include waste generated from other 
waste transported to the site; or 
(B) processing of hazardous waste if: 
(i) the waste was generated on-site; 
(ii) the waste does not include waste generated from 
other waste transported to the site; and 
(iii) the processing does not include thermal pro­
cessing. 
(9) If the commission determines that an applicant’s com­
pliance history for the preceding five years raises an issue regarding 
the applicant’s ability to comply with a material term of its permit, the 
commission shall provide an opportunity to request a contested case 
hearing. 
(10) An application for a standard permit may be submitted 
in lieu of a renewal application for those units that qualify for a stan­
dard permit. The application must meet the requirements of §305.654 
of this title and be submitted at least 180 days before the expiration 
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date of the effective permit, unless the executive director allows a later 
date in writing. The executive director may not allow submission of 
applications or notices of intent later than the expiration date of the 
existing standard permit, except as allowed by 40 CFR §270.51(e)(2). 
For those units not eligible for a standard permit, a permit renewal ap­
plication must be submitted. 
(11) The commission may modify, or alternately, revoke 
and reissue a permit if the executive director has received notification 
under §305.654 of this title (relating to Information Required) of a fa­
cility owner or operator’s intent to be covered by a standard permit. 
(A) The conditions of an expired permit continue until 
the effective date of the new permit if all of the following apply: 
(i) If a timely and complete application under 
§305.654 of this title requesting coverage under a standard permit has 
been submitted; and 
(ii) If the executive director does not issue the stan­
dard permit before the previous permit expires. 
(B) If the executive director determines that an owner 
or operator is not eligible for a standard permit, the conditions of the 
expired permit will continue if the owner or operator submits the infor­
mation required in paragraphs (1) - (3) of this section within 60 days 
of notification that a standard permit is not allowed. 
(12) A standard permit shall be renewed pursuant to this 
section. 
§305.66. Permit Denial, Suspension, and Revocation. 
(a) A permit or other order of the commission does not become 
a vested right and may be suspended or revoked for good cause at any 
time by order of the commission after opportunity for a public hearing 
is given. Good cause includes, but is not limited to, the following: 
(1) the permittee has failed or is failing to comply with the 
conditions of the permit or a commission order, including failure to 
construct, during the life of the permit, facilities necessary to conform 
with the terms and conditions of the permit; 
(2) the permit or the operations thereunder have been aban­
doned; 
(3) the permit or other order is no longer needed by the 
permittee; 
(4) the permittee’s failure in the application or hearing 
process to disclose fully all relevant facts, or the permittee’s misrepre­
sentation of relevant facts at any time; 
(5) a determination that the permitted activity endangers 
human health or safety or the environment to such an extent that permit 
termination is necessary to prevent further harm; 
(6) the facility is being operated by a transferee before 
commission approval of the transfer; 
(7) for underground injection wells, a determination that 
the waste being injected is a hazardous waste as defined under §335.1 
of this title (relating to Definitions) either because the definition has 
been revised, or because a previous determination has been changed; 
(8) for Class III injection wells, failure to achieve satisfac­
tory restoration progress; 
(9) for radioactive material licenses, any violation of the 
Texas Radiation Control Act or Chapter 336 of this title (relating to Ra­
dioactive Substance Rules), or when conditions are revealed by an ap­
plication, statement of fact, report, record, inspection, or other means, 
which would have warranted the commission’s refusal to issue a license 
on an original application; or 
(10) such other cause sufficient to warrant termination or 
suspension of the authorization. 
(11) the executive director has received notification under 
§305.42 and §305.653 of this title (relating to Application Required; 
and Applying for a Standard Permit) of a facility owner or operator’s 
intent to be covered by a standard permit. 
(b) The authority to discharge waste into or adjacent to the wa­
ter in the state under a waste discharge permit is subject to cancellation 
or suspension under the Texas Water Code, §26.084. 
(c) The commission may, for good cause, deny, amend, re­
voke, or suspend, after notice and hearing according to §305.68 of this 
title (relating to Action and Notice on Petition for Revocation and Sus­
pension), any permit it issues or has authority to issue for a solid waste 
storage, processing, or disposal facility, for good cause, for reasons 
pertaining to public health, air or water pollution, land use, or for vio­
lations of the Texas Solid Waste Disposal Act, or any other applicable 
laws or rules controlling the management of solid waste. 
(d) When the executive director determines revocation or sus­
pension proceedings are warranted, a petition requesting appropriate 
action may be filed by the executive director with the commission. A 
person affected by the issuance of a permit or other order of the com­
mission may initiate proceedings for revocation or suspension by for­
warding a petition to the executive director to be filed with the com­
mission. 
(e) If the executive director or an affected person intends to file 
a petition to revoke or suspend a permit, notice of the intention and a 
copy of the petition to be filed shall be personally served on or sent by 
registered or certified mail to the permittee at the last address of record 
with the commission. This notice shall be given at least 15 days before 
a petition for revocation or suspension is submitted to the executive di­
rector or filed with the  commission for further proceedings. Failure to 
provide such notice shall not be jurisdictional. For radioactive material 
licenses issued under Chapter 336 of this title (relating to Radioactive 
Substance Rules), only the executive director may file a petition to re­
voke or suspend a license. 
(f) The commission may deny, suspend for not more than 90 
days, or revoke an original or renewal permit if the commission finds 
after notice and hearing, that: 
(1) the permit holder has a record of environmental viola­
tions in the preceding five years at the permitted site; 
(2) the applicant has a record of environmental violations 
in the preceding five years at any site owned, operated, or controlled 
by the applicant; 
(3) the permit holder or applicant made a false or mislead­
ing statement in connection with an original or renewal application, 
either in the formal application or in any other written instrument relat­
ing to the application submitted to the commission, its officers, or its 
employees; 
(4) the permit holder or applicant is indebted to the state for 
fees, payment of penalties, or taxes imposed by Title 5, Sanitation and 
Environmental Quality, of the Texas Health and Safety Code (Vernon 
1991) or by a rule of the commission; 
(5) the permit holder or applicant is unable to ensure that 
the management of the hazardous waste management facility conforms 
or will conform to this title and the rules of the commission. 
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(g) Before denying, suspending, or revoking a permit under 
this section, the commission must find: 
(1) that a violation or violations are significant and that the 
permit holder or applicant has not made a substantial attempt to correct 
the violations; or 
(2) that the permit holder or applicant is indebted to the 
state for fees, payment of penalties, or taxes imposed by Title 5, Sani­
tation and Environmental Quality, of the Texas Health and Safety Code 
(Vernon 1991) or by rule of the commission. 
(h) The commission may not suspend a new commercial haz­
ardous waste management permit on the basis of a failure of a county 
or a municipality to accept the funds and make the roadway improve­
ments pursuant to §335.182 of this title (relating to Burden on Public 
Roadways by a New Commercial Hazardous Waste Management Fa­
cility). 
(i) For applications for new hazardous waste management fa­
cility permits, the commission may deny such an application if it de­
termines that the facility is not compatible with local land use pursuant 
to §335.180 of this title (relating to Impact of New Hazardous Waste 
Management Facilities on Local Land Use). 
(j) For applications for new commercial hazardous waste man­
agement facility permits, the commission may not deny such an appli­
cation on the basis of a failure of a county or a municipality to accept 
the funds and make the roadway improvements pursuant to §335.182 
of this title [(relating to Burden on Public Roadways by a New Com­
mercial Hazardous Waste Management Facility)]. 
(k) For applications for any new commercial hazardous waste 
management facility permits, the commission shall not grant such an 
application if the applicant is without experience in the particular haz­
ardous waste management technology and has not conspicuously stated 
that lack of experience in the application, and the commission shall not 
grant such an application unless the applicant provides a summary of 
its experience, pursuant to §305.50(12)(D) of this title (relating to Ad­
ditional Requirements for an Application for a Hazardous or Industrial 
Solid Waste Permit and for a Post-Closure Order). The commission 
may not deny an application for a new commercial hazardous waste 
management facility permit solely on the basis of lack of experience of 
the applicant. 
(l) For purposes of this section, the terms "permit holder" and 
"applicant" include each member of a partnership or association and, 
with respect to a corporation, each officer and the owner or owners 
of a majority of the corporate stock, provided such partner or owner 
controls at least 20% of the permit holder or applicant and at least 20% 
of another business which operates a solid waste management facility. 
§305.69. Solid Waste Permit Modification at the Request of the Per-
mittee. 
(a) Applicability. This section applies only to modifications to 
industrial and hazardous solid waste permits. Modifications to munic­
ipal solid waste permits are covered in §305.70 of this title (relating to 
Municipal Solid Waste Permit and Registration Modifications). 
(b) Class I modifications of solid waste permits. 
(1) Except as provided in paragraph (2) of this subsection, 
the permittee may put into effect Class 1 modifications listed in Appen­
dix ] under the following 
conditions: 
(A) the permittee must notify the executive director 
concerning the modification by certified mail or other means that es­
tablish proof of delivery within seven calendar days after the change is 
put into effect. This notification must specify the changes being made 
 I of subsection (k) of this section [subchapter
to permit conditions or supporting documents referenced by the permit 
and must explain why they are necessary. Along with the notification, 
the permittee must provide the applicable information in the form and 
manner specified in §1.5(d) of this title (relating to Records of the 
Agency), §§305.41 - 305.45 and 305.47 - 305.53 of this title (relating 
to Applicability; Application Required; Who Applies; Signatories 
to Applications; Contents of Application for Permit; Retention of 
Application Data; Additional Contents of Applications for Wastewater 
Discharge Permits; Additional Contents of Application for an Injec­
tion Well Permit; Additional Requirements for an Application for a 
Hazardous or Industrial Solid Waste Permit and for a Post-Closure 
Order; Revision of Applications for Hazardous Waste Permits; Waste 
Containing Radioactive Materials; and Application Fee), Subchapter I 
of this chapter (relating to Hazardous Waste Incinerator Permits), and 
Subchapter J of this chapter (relating to Permits for Land Treatment 
Demonstrations Using Field Tests or Laboratory Analyses); 
(B) the permittee must send notice of the modification 
request by first-class mail to all persons listed in §39.13 of this title 
(relating to Mailed Notice). This notification must be made within 90 
calendar days after the change is put into effect. For the Class 1 modi­
fications that require prior executive director approval, the notification 
must be made within 90 calendar days after the executive director ap­
proves the request; and 
(C) any person may request the executive director to re­
view, and the executive director may for cause reject, any Class 1 mod­
ification. The executive director must inform the permittee by certified 
mail that a Class 1 modification has been rejected, explaining the rea­
sons for the rejection. If a Class 1 modification has been rejected, the 
permittee must comply with the original permit conditions. 
(2) Class 1 permit modifications identified in Appendix I 
of subsection (k) of this section by a superscript 1 may be made only 
with the prior written approval of the executive director. 
(3) For a Class 1 permit modification, the permittee may 
elect to follow the procedures in subsection (c) of this section for Class 
2 modifications instead of the Class 1 procedures. The permittee must 
inform the executive director of this decision in the notification re­
quired in subsection (c)(1) of this section. 
(c) Class 2 modifications of solid waste permits. 
(1) For Class 2 modifications, which are listed in Appen­
dix I of subsection (k) of this section [subchapter],  the permittee must  
submit a modification request to the executive director that: 
(A) describes the exact change to be made to the permit 
conditions and supporting documents referenced by the permit; 
tion; 
(B) identifies the modification as a Class 2 modifica­
(C) explains why the modification is needed; and 
(D) provides the applicable information in the form and 
manner specified in §1.5(d) of this title and [(relating to Records of 
the Agency),] §§305.41 - 305.45 and 305.47 - 305.53 of this title [(re­
lating to Applicability; Application Required; Who Applies; Signato­
ries to Applications; Contents of Application for Permit; Retention of 
Application Data; Additional Contents of Applications for Wastewa­
ter Discharge Permits; Additional Contents of Application for an In­
jection Well Permit; Additional Requirements for an Application for 
a Hazardous or Industrial Solid Waste Permit and for a Post-Closure 
Order; Revision of Applications for Hazardous Waste Permits; Waste 
Containing Radioactive Materials; and Application Fee), Subchapter I 
of this chapter (relating to Hazardous Waste Incinerator Permits), and 
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Subchapter J of this chapter (relating to Permits for Land Treatment 
Demonstrations Using Field Tests or Laboratory Analyses)]; 
(2) The permittee must send a notice of the modification 
request by first-class mail to all persons listed in §39.13 of this title 
[(relating to Mailed Notice)] and must cause this notice to be published 
in a major local newspaper of general circulation. This notice must 
be mailed and published within seven days before or after  the date of  
submission of the modification request, and the permittee must provide 
to the executive director evidence of the mailing and publication. The 
notice must include: 
(A) announcement of a 60-day comment period, in ac­
cordance with paragraph (5) of this subsection, and the name and ad­
dress of an agency contact to whom comments must be sent; 
(B) announcement of the date, time, and place for a 
public  meeting  to be held in accordance with paragraph (4) of this sub­
section; 
(C) name and telephone number of the permittee’s con­
tact person; 
(D) name and telephone number of an agency contact 
person; 
(E) location where copies of the modification request 
and any supporting documents can be viewed and copied; and 
(F) the following statement: "The permittee’s compli­
ance history during the life of the permit being modified is available 
from the agency contact person." 
(3) The permittee must place a copy of the permit modifi ­
cation request and supporting documents in a location accessible to the 
public in the vicinity of the permitted facility. 
(4) The permittee must hold a public meeting no earlier 
than 15 days after the publication of the notice required in paragraph 
(2) of this subsection and no later than 15 days before the close of the 
60-day comment period. The meeting must be held to the extent prac­
ticable in the vicinity of the permitted facility. 
(5) The public shall be provided at least 60 days to com­
ment on the modification request. The comment period will begin on 
the date the permittee publishes the notice in the local newspaper. Com­
ments should be submitted to the agency contact identified in the public 
notice. 
(6) No later than 90 days after receipt of the modification 
request, subparagraphs (A), (B), (C), (D), or (E) of this paragraph must 
be met, subject to §50.33 of this title (relating to Executive Director 
Action on Application), as follows: 
(A) the executive director or the commission must ap­
prove the modification request, with or without changes, and modify 
the permit accordingly; 
(B) the commission must deny the request; 
(C) the commission or the executive director must de­
termine that the modification request must follow the procedures in 
subsection (d) of this section for Class 3 modifications for either of the 
following reasons: 
(i) there is significant public concern about the pro­
posed modification; or 
(ii) the complex nature of the change requires the 
more extensive procedures of a Class 3 modification; or 
(D) the commission must approve the modification re­
quest, with or without changes, as a temporary authorization having a 
term of up to 180 days, in accordance with the following public notice 
requirements: 
(i) notice of a hearing on the temporary authoriza­
tion shall be given not later than the 20th day before the hearing on the 
authorization; and 
(ii) this notice of hearing shall provide that an af­
fected person may request an evidentiary hearing on issuance of the 
temporary authorization; or 
(E) the executive director must notify the permittee that 
the executive director or the commission will decide on the request 
within the next 30 days. 
(7) If the executive director notifies the permittee of a 30­
day extension for a decision, then no later than 120 days after receipt 
of the modification request, subparagraphs (A), (B), (C), or (D) of this 
paragraph must be met, subject to §50.33 of this title [(relating to Ex­
ecutive Director Action on Application)], as follows: 
(A) the executive director or the commission must ap­
prove the modification request, with or without changes, and modify 
the permit accordingly; 
(B) the commission must deny the request; 
(C) the commission or the executive director must de­
termine that the modification request must follow the procedures in 
subsection (d) of this section for Class 3 modifications for either of the 
following reasons: 
(i) there is significant public concern about the pro­
posed modification; or 
(ii) the complex nature of the change requires the 
more extensive procedures of a Class 3 modification; or 
(D) the commission must approve the modification re­
quest, with or without changes, as a temporary authorization having a 
term of up to 180 days, in accordance with the following public notice 
requirements: 
(i) notice of a hearing on the temporary authoriza­
tion shall be given not later than the 20th day before the hearing on the 
authorization; and 
(ii) this notice of hearing shall provide that an af­
fected person may request an evidentiary hearing on issuance of the 
temporary authorization. 
(8) If the executive director or the commission fails to 
make one of the decisions specified in paragraph (7) of this subsection 
by the 120th day after receipt of the modification request, the permittee 
is automatically authorized to conduct the activities described in the 
modification request for up to 180 days, without formal agency action. 
The authorized activities must be conducted as described in the permit 
modification request and must be in compliance with all appropriate 
standards of Chapter 335, Subchapter E of this title (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities). If the commission approves, with or 
without changes, or denies any modification request during the term 
of the temporary authorization issued pursuant to paragraph (6) or (7) 
of this subsection, such action cancels the temporary authorization. 
The commission is the sole authority for approving or denying the 
modification request during the term of the temporary authorization. 
If the executive director or the commission approves, with or without 
changes, or if the commission denies the modification request during 
the term of the automatic authorization provided for in this paragraph, 
such action cancels the automatic authorization. 
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(9) In the case of an automatic authorization under para­
graph (8) of this subsection, or a temporary authorization under para­
graph (6)(D) or (7)(D) of this subsection, if the executive director or 
the commission has not made a final approval or denial of the modifi ­
cation request by the date 50 days prior to the end of the temporary or 
automatic authorization, the permittee must within seven days of that 
time send a notification to all persons listed in §39.13 of this title [(re­
lating to Mailed Notice)], and make a reasonable effort to notify other 
persons who submitted written comments on the modification request, 
that: 
(A) the permittee has been authorized temporarily to 
conduct the activities described in the permit modification request; and 
(B) unless the executive director or the commission acts 
to give final approval or denial of the request by the end of the autho­
rization period, the permittee will receive authorization to conduct such 
activities for the life of the permit. 
(10) If the owner/operator fails to notify the public by the 
date specified in paragraph (9) of this subsection, the effective date 
of the permanent authorization will be deferred until 50 days after the 
owner/operator notifies the public. 
(11) Except as provided in paragraph (13) of this subsec­
tion, if the executive director or the commission does not finally ap­
prove or deny a modification request before the end of the automatic or 
temporary authorization period or reclassify the modification as Class 
3 modification, the permittee is authorized to conduct the activities de­
scribed in the permit modification request for the life of the permit un­
less amended or modified later under §305.62 of this title (relating to 
Amendments [Amendment]) or this section. The activities authorized 
under this paragraph must be conducted as described in the permit mod­
ification request and must be in compliance with all appropriate stan­
dards of Chapter 335, Subchapter E of this title [(relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities)]. 
(12) In the processing of each Class 2 modification request 
which is subsequently approved or denied by the executive director or 
the commission in accordance with paragraph (6) or (7) of this sub­
section, or each Class 2 modification request for which a temporary 
authorization is issued in accordance with subsection (f) of this section 
or a reclassification to a Class 3 modification is made in accordance 
with paragraph (6)(C) or (7)(C) of this subsection, the executive direc­
tor must consider all written comments submitted to the agency during 
the public comment period and must respond in writing to all signifi ­
cant comments. 
(13) With the written consent of the permittee, the execu­
tive director may extend indefinitely or for a specified period the time 
periods for final approval or denial of a Class 2 modification request or 
for reclassifying a modification as Class 3. 
(14) The commission or the executive director may change 
the terms of, and the commission may deny a Class 2 permit modifica­
tion request under paragraphs (6) - (8) of this subsection for any of the 
following reasons: 
(A) the modification request is incomplete; 
(B) the requested modification does not comply with 
the appropriate requirements of Chapter 335, Subchapter F of this title 
(relating to Permitting Standards for Owners and Operators of Haz­
ardous Waste Treatment, Storage, or Disposal Facilities) or other ap­
plicable requirements; or 
(C) the conditions of the modification fail to protect hu­
man health and the environment. 
(15) The permittee may perform any construction associ­
ated with a Class 2 permit modification request beginning 60 days after 
the submission of the request unless the executive director establishes 
a later date for commencing construction and informs the permittee in 
writing before the 60th day. 
(d) Class 3 modifications of solid waste permits. 
(1) For Class 3 modifications listed in Appendix I of sub­
section (k) of this section [subchapter], the permittee must submit a 
modification request to the executive director that: 
(A) describes the exact change to be made to the permit 
conditions and supporting documents referenced by the permit; 
cation; 
(B) identifies that the modification is a  Class 3 modifi ­
(C) explains why the modification is needed; and 
(D) provides the applicable information in the  form  and  
manner specified in §1.5(d) of this title [(relating to Records of the 
Agency),] and §§305.41 - 305.45 and 305.47 - 305.53 of this title [(re­
lating to Applicability; Application Required; Who Applies; Signato­
ries to Applications; Contents of Application for Permit; Retention of 
Application Data; Additional Contents of Applications for Wastewater 
Discharge Permits; Additional Contents of Application for an Injection 
Well Permit; Additional Requirements for an Application for a Haz­
ardous or Industrial Solid Waste Permit and for a Post-Closure Order; 
Revision of Applications for Hazardous Waste Permits; Waste Contain­
ing Radioactive Materials; and Application Fee), Subchapter I of this 
chapter (relating to Hazardous Waste Incinerator Permits), Subchapter 
J of this chapter (relating to Permits for Land Treatment Demonstra­
tions Using Field Tests or Laboratory Analyses)]; and Subchapter Q 
of this chapter (relating to Permits for Boilers and Industrial Furnaces 
Burning Hazardous Waste). 
(2) The permittee must send a notice of the modification 
request by first-class mail to all persons listed in §39.13 of this title 
[(relating to Mailed Notice)] and must cause this notice to be published 
in a major local newspaper of general circulation. This notice must 
be mailed and published within seven days before or after the date of 
submission of the modification request and evidence of the mailing and 
publication of the notice shall be provided to the executive director. 
The notice shall include the following: 
(A) all information required by §39.11 of this title (re­
lating to Text of Mailed Notice); 
(B) announcement of a 60-day comment period, and the 
name and address of an agency contact person to whom comments must 
be sent; 
(C) announcement of the date, time, and place for a 
public meeting on the modification request, to be held in accordance 
with paragraph (4) of this subsection; 
(D) name and telephone number of the permittee’s con­
tact person; 
(E) name and telephone number of an agency contact 
person; 
(F) identification of the location where copies of the 
modification request and any supporting documents can be viewed and 
copied; and 
(G) the following statement: "The permittee’s compli­
ance history during the life of the permit being modified is available 
from the agency contact person." 
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(3) The permittee must place a copy of the permit modifi ­
cation request and supporting documents in a location accessible to the 
public in the vicinity of the permitted facility. 
(4) The permittee must hold a public meeting no earlier  
than 15 days after the publication of the notice required in paragraph 
(2) of this subsection and no later than 15 days before the close of the 
60-day comment period. The meeting must be held to the extent prac­
ticable in the vicinity of the permitted facility. 
(5) The public shall be provided at least 60 days to com­
ment on the modification request. The comment period will begin on 
the date the permittee publishes the notice in the local newspaper. Com­
ments should be submitted to the agency contact person identified in the 
public notice. 
(6) After the conclusion of the 60-day comment period, the 
permit modification request shall be granted or denied in accordance 
with the applicable requirements of Chapter 39 of this title (relating to 
Public Notice), Chapter 50 of this title (relating to Action on Applica­
tions and Other Authorizations), and Chapter 55 of this title (relating 
to Requests for Reconsideration and Contested Case Hearings; Public 
Comment). When a permit is modified, only the conditions subject to 
modification are reopened. 
(e) Other modifications. 
(1) In the case of modifications not explicitly listed in Ap­
pendix I of subsection (k) of this section [subchapter], the permittee 
may submit a Class 3 modification request to the agency, or the per­
mittee may request a determination by the executive director that the 
modification should be reviewed and approved as a Class 1 or Class 2 
modification. If the permittee requests that the modification be classi­
fied as a Class 1 or Class 2 modification, the permittee must provide the 
agency with the necessary information to support the requested classi­
fication. 
(2) The executive director shall make the determination de­
scribed in paragraph (1) of this subsection as promptly as practicable. 
In determining the appropriate class for a specific modification, the ex­
ecutive director shall consider the similarity of the modification to other 
modifications codified in Appendix I of subsection (k) of this section 
and the following criteria. 
(A) Class 1 modifications apply to minor changes that 
keep the permit current with routine changes to the facility or its op­
eration. These changes do not substantially alter the permit conditions 
or reduce the capacity of the facility to protect human health or the en­
vironment. In the case of Class 1 modifications, the executive director 
may require prior approval; 
(B) Class 2 modifications apply to changes that are nec­
essary to enable a permittee to respond, in a timely manner, to: 
(i) common variations in the types and quantities of 
the wastes managed under the facility permit; 
(ii) technological advancements; and 
(iii) changes necessary to comply with new regula­
tions, where these changes can be implemented without substantially 
changing design specifications or management practices in the permit; 
and 
(C) Class 3 modifications reflect a substantial alteration 
of the facility or its operations. 
(f) Temporary authorizations. 
(1) Upon request of the permittee, the commission may 
grant the permittee a temporary authorization having a term of up to 
180 days, in accordance with this subsection, and in accordance with 
the following public notice requirements: 
(A) notice of a hearing on the temporary authorization 
shall be given not later than the 20th day before the hearing on the 
authorization; and 
(B) this notice of hearing shall provide that an affected 
person may request an evidentiary hearing on issuance of the temporary 
authorization. 
(2) The permittee may request a temporary authorization 
for: 
(A) any Class 2 modification meeting the criteria in 
paragraph (5)(B) of this subsection; and 
(B) any Class 3 modification that meets the criteria in 
paragraph (5)(B)(i) or (ii) of this subsection, or that meets any of the 
criteria in paragraph (5)(B)(iii) - (v) of this subsection and provides 
improved management or treatment of a hazardous waste already listed 
in the facility permit. 
(3) The temporary authorization request must include: 
(A) a specific description of the activities to be con­
ducted under the temporary authorization; 
(B) an explanation of why the temporary authorization 
is necessary and reasonably unavoidable; and 
(C) sufficient information to ensure compliance with 
the applicable standards of Chapter 335, Subchapter F of this title 
[(relating to Permitting Standards for Owners and Operators of Haz­
ardous Waste Treatment, Storage, or Disposal Facilities)] and 40 Code 
of Federal Regulations (CFR) Part 264. 
(4) The permittee must send a notice about the temporary 
authorization request by first-class mail to all persons listed in §39.13 of 
this title [(relating to Mailed Notice)]. This notification must be made 
within seven days of submission of the authorization request. 
(5) The commission shall approve or deny the temporary 
authorization as quickly as practicable. To issue a temporary autho­
rization, the commission must find: 
(A) the authorized activities are in compliance with the 
applicable standards of Chapter 335, Subchapter F of this title [(relating 
to Permitting Standards for Owners and Operators of Hazardous Waste 
Treatment, Storage, or Disposal Facilities)] and 40 CFR Part 264; and 
(B) the temporary authorization is necessary to achieve 
one of the following objectives before action is likely to be taken on a 
modification request: 
(i) to facilitate timely implementation of closure or 
corrective action activities; 
(ii) to allow treatment or storage in tanks, contain­
ers, or containment buildings, of restricted wastes in accordance with 
Chapter 335, Subchapter O of this title (relating to Land Disposal Re­
strictions), 40 CFR Part 268, or Section 3004 of the Resource Conser­
vation and Recovery Act (RCRA), 42 United States Code, §6924; 
(iii) to prevent disruption of ongoing waste manage­
ment activities; 
(iv) to enable the permittee to respond to sudden 
changes in the types or quantities of the wastes managed under the 
facility permit; or 
(v) to facilitate other changes to protect human 
health and the environment. 
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(6) A temporary authorization may be reissued for one ad­
ditional term of up to 180 days provided that the permittee has re­
quested a Class 2 or 3 permit modification for the activity covered in 
the temporary authorization, and: 
(A) the reissued temporary authorization constitutes the 
commission’s decision on a Class 2 permit modification in accordance 
with subsection (c)(6)(D) or (7)(D) of this section; or 
(B) the commission determines that the reissued tem­
porary authorization involving a Class 3 permit modification request is 
warranted to allow the authorized activities to continue while the mod­
ification procedures of subsection (d) of this section are conducted. 
(g) Public notice and appeals of permit modification decisions. 
(1) The commission shall notify all persons listed in §39.13 
of this title [(relating to Mailed Notice)] within ten working days of 
any decision under this section to grant or deny a Class 2 or 3 permit 
modification request. The commission shall also notify such persons 
within ten working days after an automatic authorization for a Class 
2 modification goes into effect under subsection (c)(8) or (11) of this 
section. 
(2) The executive director’s or the commission’s decision 
to grant or deny a Class 3 permit modification request under this section 
may be appealed under the appropriate procedures set forth in the com­
mission’s rules and in the Administrative Procedure Act, Texas Gov­
ernment Code, Chapter 2001. 
(h) Newly regulated wastes and units. 
(1) The permittee is authorized to continue to manage 
wastes listed or identified as hazardous under 40 CFR Part 261, or 
to continue to manage hazardous waste in units newly regulated as 
hazardous waste management units if: 
(A) the unit was in existence as a hazardous waste facil­
ity unit with respect to the newly listed or characteristic waste or newly 
regulated waste management unit on the effective date of the final rule 
listing or identifying the waste or regulating the unit; 
(B) the permittee submits a Class 1 modification request 
on or before the date on which the waste or unit becomes subject to the 
new requirements; 
(C) the permittee is in substantial compliance with the 
applicable standards of Chapter 335, Subchapter E of this title [(relat­
ing to Interim Standards for Owners and Operators of Hazardous Waste 
Treatment, Storage, or Disposal Facilities)], Chapter 335, Subchapter 
H, Divisions 1 through 4 of this title (relating to Standards for the Man­
agement of Specific Wastes and Specific Types of Facilities), and 40 
CFR Part 265 and Part 266; 
(D) the permittee also submits a complete Class 2 or 
3 modification request within 180 days after the effective date of the 
final rule listing or identifying the waste or subjecting the unit to Sec­
tion 6921 of the Resource Conservation and Recovery Act Subtitle C 
(Subchapter III Hazardous Waste Management, 42 United States Code, 
§§6921 - 6939e)[,] ;  and  
(E) in the case of land disposal units, the permittee cer­
tifies that each such unit is in compliance with all applicable 40 CFR 
Part 265 groundwater monitoring requirements and with Chapter 37 of 
this title (relating to Financial Assurance) on the date 12 months after 
the effective date of the final rule identifying or listing the waste as haz­
ardous, or regulating the unit as a hazardous waste management unit. 
If the owner or operator fails to certify compliance with these require­
ments, the owner or operator shall lose authority to operate under this 
section. 
(2) New wastes or units added to a facility’s permit under 
this subsection do not constitute expansions for the purpose of the 25% 
capacity expansion limit for Class 2 modifications. 
(i) Combustion facility changes to meet 40 CFR Part 63, Maxi­
mum Achievable Control Technology (MACT) standards. The follow­
ing procedures apply to hazardous waste combustion facility permit 
modifications requested under L.9. of Appendix I of subsection (k) of 
this section [subchapter]. 
(1) Facility owners or operators must have complied with 
the Notification of Intent to Comply (NIC) requirements of 40 CFR 
§63.1210(b) and (c) that were in effect prior to October 11, 2000, as 
amended in 40 CFR §270.42(j) through October 12, 2005 (70 Federal 
Register 59402) [February 14, 2002 (67 FR 6968)], before a permit 
modification can be requested under this section. 
(2) If the executive director does not approve or deny the 
request within 90 days of receiving it, the request shall be deemed ap­
proved. The executive director may, at his or her discretion, extend 
this 90-day deadline one time for  up to 30  days by notifying  the facil­
ity owner or operator. 
(3) Facility owners or operators may request to have spe­
cific RCRA operating and emissions limits waived by submitting a 
Class 1 permit modification request under L.10. in Appendix I of sub­
section (k) of this section. The facility owner or operator must: 
(A) identify the specific RCRA permit operating and 
emissions limits which are requested to be waived; 
(B) provide an explanation of why the changes are nec­
essary to minimize or eliminate conflicts between the RCRA permit 
and MACT compliance; 
(C) discuss how the revised provisions will be suffi ­
ciently protective; and 
(D) the executive director shall notify the facility owner 
or operator whether the Class 1 permit modification has been approved 
or denied. If denied, the executive director shall provide justification 
for denial. 
(4) To request the modification referenced in paragraph 
(3) of this subsection in conjunction with MACT performance testing 
where permit limits may only be waived during actual test events and 
pretesting, as defined under 40 CFR §63.1207(h)(2)(i) and (ii), for an 
aggregate time not to exceed 720 hours of operation (renewable at the 
discretion of the executive director); the owner or operator must: 
(A) submit the modification request to the executive di­
rector at the same time the test plans are submitted to the executive 
director; and 
(B) the executive director may elect to approve or deny 
the request contingent upon approval of the test plans. 
(j) Military hazardous waste munitions storage, processing, 
and disposal. The permittee is authorized to continue to accept waste 
military munitions notwithstanding any permit conditions barring the 
permittee from accepting off-site wastes, if: 
(1) the facility is in existence as a hazardous waste facility, 
and the facility is already permitted to handle waste military munitions, 
on  the date whenwaste military munitions become subject to hazardous 
waste regulatory requirements; 
(2) on or before the date when waste military munitions 
become subject to hazardous waste regulatory requirements, the per­
mittee submits a Class 1 modification request to remove or revise the 
permit provision restricting the receipt of off-site waste munitions; and 
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♦ ♦ ♦ 
♦ ♦ ♦ 
(3) the permittee submits a Class 2 modification request 
within 180 days of the date when the waste military munitions become 
subject to hazardous waste regulatory requirements. 
(k) Appendix I. The following appendix will be used for  the  
purposes of this subchapter which relates to industrial and hazardous 
solid waste permit modification at the request of the permittee. 
Figure:    
[Figure: 30 TAC §305.69(k)] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
30 TAC §305.69(k)
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901737 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER G. ADDITIONAL 
CONDITIONS FOR HAZARDOUS AND 
INDUSTRIAL SOLID WASTE STORAGE, 
PROCESSING, OR DISPOSAL PERMITS 
30 TAC §305.144, §305.150 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 and §5.105, which provide the commission with the au­
thority to adopt any rules necessary to carry out its powers and 
duties under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 and 
§361.024, which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§305.144. Certification and Inspection. 
For a new facility, the permittee may not commence storage, process­
ing, or disposal of solid waste; and for a facility being modified, the 
permittee may not process, store, or dispose of solid waste in the mod­
ified portion of the facility, except as provided in §305.69 of this title 
(relating to Solid Waste Permit Modification at the Request of the Per­
mittee) until: 
(1) the permittee has submitted to the executive director by 
certified mail or hand delivery a letter signed by the permittee and a 
Texas licensed [registered] professional engineer stating that the facil­
ity has been constructed or modified in compliance with the permit; 
and 
(2) the executive director has inspected the modified or 
newly constructed facility and finds it is in compliance with the 
conditions of the permit; or if within 15 days of submission of the 
letter required by paragraph (1) of this section, the permittee has not 
received notice from the executive director of an intent to inspect, prior 
inspection is waived, and the permittee may commence processing, 
storage, or disposal of solid waste. 
§305.150. Incorporation of References. 
When used in this chapter [(relating to Consolidated Permits)], the ref­
erences contained in 40 Code of Federal Regulations §260.11 are incor­
porated by reference as amended through October 12, 2005 (70 Federal 
Register 59402) [May 14, 1999 (64 FR 26315)]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901738 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER I. HAZARDOUS WASTE 
INCINERATOR PERMITS 
30 TAC §305.172, §305.175 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 and §5.105, which provide the commission with the au­
thority to adopt any rules necessary to carry out its powers and 
duties under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 and 
§361.024, which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§305.172. Determining Feasibility of Compliance and Adequate Op-
erating Conditions. 
For the purposes of determining feasibility of compliance with the 
performance standards of 40 Code of Federal Regulations (CFR) 
§264.343 and of determining adequate operating conditions under 40 
CFR §264.345, the commission shall establish conditions in the permit 
for a new hazardous waste incinerator, to be effective during the trial 
burn. 
(1) Applicant shall propose a trial burn plan, prepared un­
der paragraph (2) of this section, with Part B of the permit application. 
(2) The trial burn plan shall include the following informa­
tion: 
(A) an analysis of each waste or mixture of wastes to be 
burned which includes: 
(i) heat value of the waste in the form and composi­
tion in which it will be burned; 
(ii) viscosity (if applicable), or description of phys­
ical form of the waste; 
(iii) an identification of any hazardous organic con­
stituents listed in 40 CFR Part 261, Appendix VIII, which are present 
in the waste to be burned, except that the applicant need not analyze for 
constituents listed in Part 261, Appendix VIII, which reasonably would 
not be expected to be found in the waste. The constituents excluded 
from analysis must be identified, and the basis for their exclusion es­
tablished. The waste analysis must rely on appropriate analytical tech­
niques [specified in "Test Methods for Evaluating Solid Waste, Physi-
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cal/Chemical Methods," EPA Publication SW-846, as incorporated by 
reference in 40 CFR §260.11 and in §305.150 of this title (relating to 
Incorporation of References), or their equivalent]; and 
(iv) an approximate quantification of the hazardous 
constituents identified in the waste, within the precision produced by 
appropriate [the] analytical methods [specified in "Test Methods for 
Evaluating Solid Waste, Physical/Chemical Methods," EPA Publica
tion SW-846, as incorporated by reference in 40 CFR §260.11 and in 
§305.150 of this title (relating to Incorporation of References), or their 
­
equivalent]; 
(B) a detailed engineering description of the incinerator 
for which the permit is sought, including: 
(i) manufacturer’s name and model number of incin­
erator (if available); 
(ii) type of incinerator; 
(iii) linear dimensions of the incinerator unit, in­
cluding the cross-sectional area of combustion chamber; 
(type/feed); 
(iv) description of the auxiliary fuel system 
(v) capacity of prime mover; 
(vi) description of automatic waste feed cut-off sys­
tem(s); 
(vii) stack gas monitoring and pollution control 
equipment; 
(viii) nozzle and burner design; 
(ix) construction materials; and 
(x) location and description of temperature, pres­
sure, and flow indicating and control devices; 
(C) a detailed description of sampling and monitoring 
procedures, including sampling and monitoring locations in the sys­
tem, the equipment to be used, sampling and monitoring frequency, 
and planned analytical procedures for sample analysis; 
(D) a detailed test schedule for each waste for which the 
trial burn is planned including date(s), duration, quantity of waste to be 
burned, and other factors relevant to the decision under paragraph (5) 
of this section; 
(E) a detailed test protocol, including, for each waste 
identified, the ranges of temperature, waste feed rate, combustion gas 
velocity, use of auxiliary fuel, and any other relevant parameters that 
will be varied to affect the destruction and removal efficiency of the 
incinerator; 
(F) a description of, and planned operating conditions 
for, any emission control equipment which will be used; 
(G) procedures for rapidly stopping the waste feed, 
shutting down the incinerator, and controlling emissions in the event 
of an equipment malfunction; and 
(H) such other information as the executive director 
reasonably finds necessary to determine whether to approve the trial 
burn plan in light of the purposes of this paragraph and the criteria in 
paragraph (5) of this section. 
(3) The executive director, in reviewing the trial burn plan, 
shall evaluate the sufficiency of the information provided and may 
require the applicant to supplement this information, if necessary, to 
achieve the purposes of this section. 
(4) Based on the waste analysis data in the trial burn plan, 
the commission shall specify as trial principal organic hazardous con­
stituents (POHCs), those constituents for which destruction and re­
moval efficiencies must be calculated during the trial burn. These trial 
POHCs will be specified by the commission based on an estimate of 
the difficulty of incineration of the constituents identified in the waste 
analysis, their concentration or mass in the waste feed, and for wastes 
listed in 40 CFR Part 261, Subpart D, the hazardous waste organic con­
stituent or constituents identified in Appendix VII of that part as the 
basis for listing. 
(5) The commission shall approve a trial burn plan if it 
finds that: 
(A) the trial burn is likely to determine whether the in­
cinerator performance standard required by 40 CFR §264.343 can be 
met; 
(B) the trial burn itself will not present an imminent 
hazard to human health or safety or the environment; 
(C) the trial burn will help the commission to determine 
the operating requirements to be specified (in the permit) according to 
40 CFR §264.345; and 
(D) the information sought in subparagraphs (A) and 
(C) of this paragraph cannot reasonably be developed through other 
means. 
(6) The chief clerk shall send notice to the state senator and 
representative who represent the area in which the facility is or will 
be located, and to the persons listed in §39.13 of this title (relating to 
Mailed Notice) announcing the scheduled commencement and com­
pletion dates for the trial burn. The notice shall meet the requirements 
of 40 CFR [Code of Federal Regulations] §270.62(b)(6)(i) - (ii), as 
amended through December 11, 1995, at 60 FedReg 63417. The ap­
plicant may not commence the trial burn until after the chief clerk has 
issued such notice. This paragraph applies to initial trial burns and all 
other trial burns except those that are to be conducted within 180 days 
after permit modification covering the trial burn. 
(7) During each approved trial burn (or as soon after the 
burn as practicable), the applicant must make the following determina­
tions: 
(A) a quantitative analysis of the trial POHCs in the 
waste feed to the  incinerator;  
(B) a quantitative analysis of the exhaust gas for the 
concentration and mass emissions of the trial POHCs, oxygen (O2) and 
hydrogen chloride (HCl); 
(C) a quantitative analysis of the scrubber water (if 
any), ash residues, and other residues, for the purpose of estimating 
the fate of the trial POHCs; 
(D) a computation of destruction and removal effi ­
ciency (DRE), in accordance with the DRE formula specified in 40 
CFR §264.343(a); 
(E) if the HCl emission rate exceeds 1.8 kilograms of 
HCl per hour (four pounds per hour), a computation of HCl removal 
efficiency in accordance with 40 CFR §264.343(b); 
(F) a computation of particulate emissions, in accor­
dance with 40 CFR §264.343(c); 
(G) an identification of sources of fugitive emissions 
and their means of control; 
(H) a measurement of average, maximum, and mini­
mum temperatures and combustion gas velocity; 
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♦ ♦ ♦ (I) a continuous measurement of carbon monoxide 
(CO) in the exhaust gas; and 
(J) such other information as the executive director may 
specify as necessary to ensure that the trial burn will determine the 
compliance with the performance standards in 40 CFR §264.343 and 
to establish the operating conditions required by 40 CFR §264.345 as 
necessary to meet those performance standards. 
(8) The applicant must submit to the executive director a 
certification that the trial burn has been carried out in accordance with 
the approved trial burn plan, and shall submit the results of all the de­
terminations required in paragraph (7) of this section. This submission 
shall be made within 90 days of completion of the trial burn, or later 
with the prior approval of the executive director. 
(9) All data collected during any trial burn shall be submit­
ted to the executive director immediately following the completion of 
the trial burn. 
(10) All submissions required by this section shall be cer­
tified on behalf of the applicant by the signature of a person authorized 
to sign a permit application or a report under §305.44 of this title (relat­
ing to Signatories to Applications) and §305.128 of this title (relating 
to Signatories to Reports). 
(11) Based on the results of the trial burn, the commission 
or the executive director, as appropriate, subject to §50.33 of this ti­
tle (relating to Executive Director Action on Application), shall set 
the operating requirements in the final permit according to 40 CFR 
§264.345. The permit amendment or modification shall proceed ac­
cording to §305.62 of this title (relating to Amendments [Amendment]) 
or §305.69(c) of this title (relating to Solid Waste Permit Modification 
at the Request of the Permittee). 
§305.175. Conditional Exemption for Demonstrating Compliance 
with Certain Air Standards. 
When an owner or operator of a hazardous waste incineration unit be­
comes subject to Resource Conservation and Recovery Act permit re­
quirements after October 12, 2005, or when an owner or operator of 
an existing hazardous waste incineration unit demonstrates compliance 
with the air emission standards and limitations in 40 Code of Federal 
Regulations (CFR) Part 63, Subpart EEE, the requirements of this sub­
chapter do not apply, except those provisions the executive director de­
termines are necessary to ensure compliance with 40 CFR §264.345(a) 
and 40 CFR §264.345(c), if the permittee or applicant elects to com­
ply with 40 CFR §270.235(a)(1)(i). The executive director may apply 
the provisions of this subchapter, on a case-by-case basis, and require 
a permittee or an applicant to submit information in order to establish 
permit conditions under §305.50(a)(15) or (16) and §305.127(1)(B)(iii) 
or (4)(A) of this title (relating to Additional Requirements for an Ap­
plication for a Hazardous or Industrial Solid Waste Permit and for a 
Post-Closure Order; and Conditions to be Determined for Individual 
Permits). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901739 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER Q. PERMITS FOR BOILERS 
AND INDUSTRIAL FURNACES BURNING 
HAZARDOUS WASTE 
30 TAC §305.571, §305.572 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 and §5.105, which provide the commission with the au­
thority to adopt any rules necessary to carry out its powers and 
duties under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 and 
§361.024, which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§305.571. Applicability. 
(a) Owners and operators of new boilers and industrial fur­
naces (those not operating under the interim status standards of 40 Code 
of Federal Regulations (CFR) §266.103 and §335.224 of this title (re­
lating to Additional Interim Status Standards for Burners)) are subject 
to §305.572 of this title (relating to Permit and Trial Burn Require­
ments). Owners and operators of existing boilers and industrial fur­
naces operating under the interim status standards of 40 CFR §266.103 
and §335.224 of this title are subject to §305.573 of this title (relating 
to Interim Status and Trial Burn Requirements). 
(b) When an owner or operator of a cement kiln, [or] 
lightweight aggregate kiln, solid fuel boiler, liquid fuel boiler, or 
hydrochloric acid production furnace becomes subject to Resource 
Conservation and Recovery Act permitting requirements after October 
12, 2005 or when an owner or operator of an existing cement kiln, 
lightweight aggregate kiln, solid fuel boiler, liquid fuel boiler or 
hydrochloric acid production furnace demonstrates compliance with 
the air emission standards and limitations in 40 CFR Part 63, Subpart 
EEE, the requirements of this subchapter do not apply. The require­
ments of this section do apply, however, if the executive director 
determines certain provisions [, except those the executive director 
determines] are necessary to comply with 40 CFR §266.102(e)(1) and 
[§266.102(e)](2)(iii) if the permittee or applicant elects to comply with 
40 CFR §270.235(a)(1)(i) to minimize emissions of toxic compounds 
from startup, shutdown, and malfunction events; or if the facility is an 
area source and elects to comply with the 40 CFR §§266.105, 266.106, 
and 266.107 standards and associated requirements for particulate 
matter, hydrogen chloride and chlorine gas, and non-mercury metals; 
or the [. The] executive director may apply the provisions of this 
subchapter, on a case-by-case basis, and require a permittee or an 
applicant to submit information in order to establish permit conditions 
under §305.50(a)(15) or (16) and §305.127(1)(B)(iii) or (4)(A) of 
this title (relating to Additional Requirements for an Application for 
a Hazardous or Industrial Solid Waste Permit and for a Post-Closure 
Order; and Conditions to be Determined for Individual Permits). 
§305.572. Permit and Trial Burn Requirements. 
(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 270 are adopted by reference, as amended and 
adopted in the CFR through August 1, 2005 (70 FedReg 44150) or as 
stated below [December 19, 2002 (67 FR 77687)]: 
(1) §270.66(b) - Permit Operating Periods for New Boilers 
and Industrial Furnaces, except that any permit amendment or modifi-
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cation shall proceed according to the applicable requirements of Sub­
chapter D of this chapter (relating to Amendments, Renewals, Trans­
fers, Corrections, Revocation, and Suspension of Permits); 
(2) §270.66(c) - Requirements for Trial Burn Plans; 
(3) §270.66(d) - Trial Burn Procedures, except 
§270.66(d)(3), and except that all required submissions must be 
certified on behalf of the applicant by the signature of a person 
authorized pursuant to §305.44 of this title (relating to Signatories 
to Applications); 
and 
(4) §270.66(e) - Special Procedures for DRE Trial Burns; 
(5) §270.66(f) - Determinations Based on Trial Burn. 
(6) §270.235 - Options for Incinerators, Cement Kilns, 
Lightweight Aggregate Kilns, Solid Fuel Boilers, Liquid Fuel Boilers 
and Hydrochloric Acid Production Furnaces to Minimize Emissions 
from startup, shutdown, and malfunction events as amended through 
October 12, 2005 (70 FedReg 59402). 
(b) With regard to trial burn notice procedures, the chief clerk 
shall send notice to the state senator and representative who represent 
the area in which the facility is or will be located, and to the persons 
listed in §39.13 of this title (relating to Mailed Notice) announcing the 
scheduled commencement and completion dates for the trial burn. The 
notice shall meet the requirements of 40 CFR §270.66(d)(3)(i) - (ii) 
as amended through December 11, 1995, at 60 FedReg 63417. The 
applicant may not commence the trial burn until after the chief clerk 
has issued such notice. This paragraph applies to initial trial burns and 
all other trial burns except those that are to be conducted within 180 
days after permit modification covering the trial burn. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901740 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER R. RESOURCE CONSER­
VATION AND RECOVERY ACT STANDARD 
PERMITS FOR STORAGE AND TREATMENT 
UNITS 
30 TAC §§305.650 - 305.661 
STATUTORY AUTHORITY 
The new sections are proposed under Texas Water Code (TWC), 
§5.103 and §5.105, which provide the commission with the au­
thority to adopt any rules necessary to carry out its powers and 
duties under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 and 
§361.024, which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 
The proposed new sections implement THSC, Chapter 361. 
§305.650. General. 
A Resource Conservation and Recovery Act (RCRA) standard permit 
is a special type of permit that authorizes the owner or operator of a fa­
cility to store and/or non-thermally treat hazardous waste. It is issued 
under 40 Code of Federal Regulations (CFR) Part 124, Subpart G and 
Subpart J, concerning Procedures for Decision Making, and this sub­
chapter. 
§305.651. Eligibility. 
(a) An owner or operator may be eligible for a standard permit 
if: 
(1) An owner or operator generates hazardous waste and 
then stores or non-thermally treats the hazardous waste on site in con­
tainers, tanks, or containment buildings; or 
(2) An owner or operator receives hazardous waste gener­
ated off site by a generator under the same ownership as the receiving 
facility, and then stores or non-thermally treats the hazardous waste in 
containers, tanks, or containment buildings. 
(b) An owner or operator will be informed of eligibility when 
a decision is made on a permit application. 
§305.652. Applicability. 
The following sections of this title apply to a standard permit: 
quired); 
(1) §305.42(b) of this title (relating to Application Re­
tions); 
(2) §305.44 of this title (relating to Signatories to Applica­
(3) §305.45(a) of this title (relating to Contents of Appli­
cation for Permit); 
(4) §305.50(a)(4) of this title (relating to Additional 
Requirements for an Application for a Hazardous or Industrial Solid 
Waste Permit and for a Post-Closure Order); 
(5) §305.51 of this title (relating to Revision of Applica­
tions for Hazardous Waste Permits); 
(6) §305.64 of this title (relating to Transfer of Permits); 
(7) §305.65 of this title (relating to Renewal); 
(8) §305.66 of this title (relating to Permit Denial, Suspen­
sion, and Revocation); 
(9) §305.67 of this title (relating to Revocation and Sus­
pension Upon Request or Consent); and 
(10) §305.125 of this title (relating to Standard Permit Con­
ditions). 
§305.653. Applying for a Standard Permit. 
(a) An owner or operator can apply for a standard permit by 
following the procedures in §39.503 of this title (relating to Application 
for Industrial or Hazardous Waste Facility Permit) and this subchapter. 
(b) The provisions of §39.503(f) of this title do not apply to a 
standard permit application unless a contested case hearing is requested 
by the executive director, applicant or Public Interest Council. 
§305.654. Information Required. 
The information in paragraphs (1) - (10) of this section will be the basis 
of a standard permit application. An owner or operator must submit the 
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following information to the executive director when a application un­
der §39.503 of this title (relating to Application for Industrial or Haz­
ardous Waste Facility Permit) requesting coverage under a Resource 
Conservation Recovery Act standard permit is submitted: 
(1) The Part A information described in 40 Code of Federal 
Regulations (CFR) §270.13; 
(2) Materials required by §39.503 of this title; 
(3) Documentation of compliance with the location stan­
dards of 40 CFR §267.18 and §305.50(a)(10)(E) of this title (relating 
to Additional Requirements for an Application for a Hazardous or In­
dustrial Solid Waste Permit and for a Post-Closure Order); 
(4) Information that allows the executive director to carry 
out obligations under other federal laws required in 40 CFR §270.3; 
(5) Solid waste management unit information required by 
40 CFR §270.14(d); 
(6) A certification meeting the requirements of §305.655 
of this title (relating to Certification Requirements), and an audit of the 
facility’s compliance status with Chapter 335, Subchapter U of this title 
(relating to Standards for Owners and Operators of Hazardous Waste 
Facilities Operating Under a Standard Permit) as required by §305.655 
of this title; 
(7) A closure plan prepared in accordance with 
§335.602(a)(6) of this title (relating to Standards); 
(8) The most recent closure cost estimate for the facility 
prepared under §335.602(a)(10) of this title and a copy of the documen­
tation required to demonstrate financial assurance under §335.602(c) of 
this title. For a new facility, the owner or operator may gather the re­
quired documentation 60 days before the initial receipt of hazardous 
wastes; 
(9) If managed wastes are generated off-site, the waste 
analysis plan; and 
(10) If managed waste is generated from off-site, documen­
tation showing that the waste generator and the off-site facility are un­
der the same ownership. 
§305.655. Certification Requirements. 
(a) A signed certification must be submitted based on an audit 
of the facility’s compliance with Chapter 335, Subchapter U of this title 
(relating to Standards for Owners and Operators of Hazardous Waste 
Facilities Operating Under a Standard Permit). 
(b) The certification must read: I certify under penalty of law 
that: 
(1) I have personally examined and am familiar with the re­
port containing the results of an audit conducted of my facility’s com­
pliance status with Chapter 335, Subchapter U of this title, which sup­
ports this certification. Based on my inquiry of those individuals im­
mediately responsible for conducting the audit and preparing the re­
port, I believe that (include subparagraph (A) or (B) of this paragraph, 
whichever applies): 
(A) My existing facility complies with all applicable re­
quirements of Chapter 335, Subchapter U of this title, and will continue 
to comply until the expiration of the permit; or 
(B) My facility has been designed, and will be con­
structed and operated to comply with all applicable requirements 
Chapter 335, Subchapter U of this title, and will continue to comply 
until expiration of the permit; 
(2) I will make all information that I am required to 
maintain at my facility by §§305.656 - 305.660 of this title (relating 
to Information Retention; Container Information; Tank Information; 
Equipment Information; and Air Emissions Control Information) read­
ily available for review by the Texas Commission on Environmental 
Quality and the public; and 
(3) I will continue to make all information required by 
§§305.656 - 305.660 of this title available until the permit expires. 
I am aware that there are significant penalties for submitting false 
information, including the possibility of fine and imprisonment for 
knowingly violating Chapter 335, Subchapter U of this title. 
(c) The certification must be signed following the re­
quirements of §305.44(a) of this title (relating to Signatories to 
Applications). 
(d) The certification must be based upon an audit that is con­
ducted of the facility’s compliance status with Chapter 335, Subchapter 
U of this title. A written audit report, signed and certified as accurate 
by the auditor, must be submitted to the executive director with the 40 
CFR §124.202(b), concerning Notice of Intent. 
§305.656. Information Retention. 
The facility must keep the following information: 
(1) A general description of the facility. 
(2) Chemical and physical analyses of the hazardous waste 
and hazardous debris handled at the facility. At a minimum, these 
analyses must contain all the information known to treat or store the 
wastes properly under the requirements of Chapter 335, Subchapter U 
of this title (relating to Standards for Owners and Operators of Haz­
ardous Waste Facilities Operating Under a Standard Permit). 
(3) A copy of the waste analysis plan required by 40 Code 
of Federal Regulations (CFR) §270.13(b). 
(4) A description of the security procedures and equipment 
required by 40 CFR §267.14. 
(5) A copy of the general inspection schedule required by 
40 CFR §267.15(b). The inspection schedule must include the applica­
ble requirements of 40 CFR §§267.174, 267.193, 267.195, 264.1033, 
264.1052, 264.1053, 264.1058, and 264.1088. 
(6) A justification of any modification of the preparedness 
and prevention requirements of §335.602(a)(2) of this title (relating to 
Standards). 
(7) A copy of the contingency plan required by 
§335.602(a)(3) of this title. 
(8) A description of procedures, structures, or equipment 
used at the facility to: 
(A) prevent hazards in unloading operations (for exam­
ple, use ramps, special forklifts); 
(B) prevent runoff from hazardous waste handling areas 
to other areas of the facility or the environment, or to prevent flooding 
(for example, with berms, dikes, trenches); 
(C) prevent contamination of water supplies; 
(D) mitigate effects of equipment failure and power 
outages; 
(E) prevent undue exposure of personnel to hazardous 
waste (for example, requiring protective clothing); and 
(F) prevent releases to atmosphere. 
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(9) A description of precautions to prevent accidental ig­
nition or reaction of ignitable, reactive, or incompatible wastes as re­
quired by 40 CFR §267.17. 
(10) Traffic pattern, estimated volume (number, types of 
vehicles) and control (for example, show turns across traffic lanes and 
stacking lanes; describe access road surfacing and load bearing capac­
ity; show traffic control signals). 
(11) An outline of both the introductory and continuing 
training programs that will be used to prepare employees to operate 
or maintain the facility safely as required by 40 CFR §267.16 and a 
brief description of how training will be designed to meet actual job 
tasks under 40 CFR §267.16(a)(3) requirements. 
(12) A copy of the closure plan required by 40 CFR 
§267.112. Include, where applicable, as part of the plans, specific 
requirements in 40 CFR §§267.176, 267.201, and 267.1108. 
(13) The most recent closure cost estimate for the facility 
prepared under 40 CFR §267.142 and a copy of the documentation 
required to demonstrate financial assurance under 40 CFR §267.143. 
For a new facility, the required documentation must be gathered 60 
days before the initial receipt of hazardous wastes. 
(14) Where applicable, a copy of the insurance policy or 
other documentation that complies with the liability requirements of 40 
CFR §267.147. For a new facility, documentation showing the amount 
of insurance meeting the specification of 40 CFR §267.147(a) that is 
planned to be in effect before initial receipt of hazardous waste for 
treatment or storage. 
(15) Where appropriate, proof of coverage by a state finan­
cial mechanism, as required by 40 CFR §267.149 or §267.150. 
(16) A topographic map showing a distance of 1,000 feet 
around the facility at a scale of 2.5 centimeters (one inch) equal to 
not more than 61.0 meters (200 feet). The map must show elevation 
contours. The contour interval must show the pattern of surface water 
flow in the vicinity of and from each operational unit of the facility. For 
example, contours with an interval of 1.5 meters (five feet), if relief 
is greater than 6.1 meters (20 feet), or an interval of 0.6 meters (two 
feet), if relief is less than 6.1 meters (20 feet). If the facility is in a 
mountainous area, large contour intervals should be used to adequately 
show topographic profiles of facilities. The map must clearly show the 
following: 
(A) map scale and date; 
(B) 100-year flood plain area; 
(C) surface waters including intermittent streams; 
(D) surrounding land uses (residential, commercial, 
agricultural, recreational); 
(E) a wind rose (i.e., prevailing wind-speed and direc­
tion); 
(F) orientation of the map (north arrow); 
(G) legal boundaries of the facility site; 
(H) access control (fences, gates); 
(I) injection and withdrawal wells both on site and off 
site; 
(J) buildings; treatment, storage, or disposal operations; 
or other structures (recreation areas; runoff control systems; access and 
internal roads; storm, sanitary, and process sewerage systems; loading 
and unloading areas; fire control facilities, etc.); 
(K) barriers for drainage or flood control; and 
(L) location of operational units within the facility, 
where hazardous waste is (or will be) treated or stored. (Include 
equipment cleanup areas.) 
§305.657. Container Information. 
If containers are used to store or treat hazardous waste, the following 
information must be kept at the facility: 
(1) A description of the containment system to demonstrate 
compliance with the container storage area provisions of 40 Code of 
Federal Regulations (CFR) §267.173. This description must show the 
following: 
(A) basic design parameters, dimensions, and materials 
of construction; 
(B) how the design promotes drainage or how contain­
ers are kept from contact with standing liquids in the containment sys­
tem; 
(C) capacity of the containment system relative to the 
number and volume of containers to be stored; 
(D) provisions for preventing or managing run-on; and 
(E) how accumulated liquids can be analyzed and re­
moved to prevent overflow. 
(2) For storage areas that store containers holding wastes 
that do not contain free liquids, a demonstration of compliance with 40 
CFR §267.173(c), including: 
(A) test procedures and results or other documentation 
or information to show that the wastes do not contain free liquids; and 
(B) a description of how the storage area is designed or 
operated to drain and remove liquids or how containers are kept from 
contact with standing liquids. 
(3) Sketches, drawings, or data demonstrating compliance 
with 40 CFR §267.174 (location of buffer zone (15 meters or 50 
feet) and containers holding ignitable or reactive wastes) and 40 CFR 
§267.175(c) (location of incompatible wastes in relation to each other), 
where applicable. 
(4) Where incompatible wastes are stored or otherwise 
managed in containers, a description of the procedures used to ensure 
compliance with 40 CFR §267.175(a) and (b) and §267.17(b) and (c). 
(5) Information on air emission control equipment as re­
quired by 40 CFR §270.315. 
§305.658. Tank Information. 
If tanks are used to store or treat hazardous waste, the following infor­
mation must be kept at the facility: 
(1) A written assessment that is reviewed and certified by 
Texas licensed professional engineer on the structural integrity and 
suitability for handling hazardous waste of each tank system, as re­
quired under 40 Code of Federal Regulations (CFR) §267.191 and 
§267.192; 
(2) Dimensions and capacity of each tank; 
(3) Description of feed systems, safety cutoff, bypass sys­
tems, and pressure controls (e.g., vents); 
(4) A diagram of piping, instrumentation, and process flow 
for each tank system; 
(5) A description of materials and equipment used to pro­
vide external corrosion protection, as required under 40 CFR §267.191; 
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(6) For new tank systems, a detailed description of how the 
tank system(s) will be installed in compliance with 40 CFR §267.192 
and §267.194; 
(7) Detailed plans and description of how the secondary 
containment system for each tank system is or will be designed, con­
structed, and operated to meet the requirements of 40 CFR §267.195 
and §267.196; 
(8) Description of controls and practices to prevent spills 
and overflows, as required under 40 CFR §267.198; 
(9) For tank systems in which ignitable, reactive, or incom­
patible wastes are to be stored or treated, a description of how operating 
procedures and tank system and facility design will achieve compliance 
with the requirements of 40 CFR §267.202 and §267.203; and 
(10) Information on air emission control equipment as re­
quired by 40 CFR §270.315. 
§305.659. Equipment Information. 
If the facility has equipment to which 40 Code of Federal Regulations 
(CFR) Part 264, Subpart BB applies, the following information must 
be kept at the facility: 
(1) For each piece of equipment to which 40 CFR Part 264, 
Subpart BB applies: 
(A) equipment identification number and hazardous 
waste management unit identification; 
(B) approximate locations within the facility (e.g., iden­
tify the hazardous waste management unit on a facility plot plan); 
(C) type of equipment (e.g., a pump or a pipeline valve); 
(D) percent by weight of total organics in the hazardous 
waste stream at the equipment; 
(E) hazardous waste state at the equipment (e.g., gas/va­
por or liquid); and 
(F) method of compliance with the standard (e.g., 
monthly leak detection and repair, or equipped with dual mechanical 
seals). 
(2) For facilities that cannot install a closed-vent system 
and control device to comply with 40 CFR Part 264, Subpart BB 
on the effective date that the facility becomes subject to the Subpart 
BB provisions, an implementation schedule as specified in 40 CFR 
§264.1033(a)(2). 
(3) Documentation that demonstrates compliance with the 
equipment standards in 40 CFR §264.1052 and §264.1059. This docu­
mentation must contain the records required under 40 CFR §264.1064. 
(4) Documentation to demonstrate compliance with 40 
CFR §264.1060 must include the following information: 
(A) a list of all information references and sources used 
in preparing the documentation; 
(B) records, including the dates, of each compliance test 
required by 40 CFR §264.1033(j); 
(C) a design analysis, specifications, drawings, 
schematics, and piping and instrumentation diagrams based on the 
appropriate sections of "Course 415: Control of Gaseous Emissions" 
(incorporated by reference as specified in 40 CFR §260.11) or other 
engineering texts acceptable to the executive director that present 
basic control device design information. The design analysis must 
address the vent stream characteristics and control device operation 
parameters as specified in 40 CFR §264.1035(b)(4)(iii); 
(D) a statement signed and dated certifying that the op­
erating parameters used in the design analysis reasonably represent the 
conditions that exist when the hazardous waste management unit is op­
erating at the highest load or capacity level reasonably expected to oc­
cur; and 
(E) a statement signed and dated certifying that the con­
trol device is designed to operate at an efficiency of 95% by weight or 
greater. 
§305.660. Air Emissions Control Information. 
If an owner or operator has air emission control equipment subject to 
40 Code of Federal Regulations (CFR) Part 264, Subpart CC, the fol­
lowing information must be kept at the facility: 
(1) Documentation for each floating roof cover installed on 
a tank subject to 40 CFR §264.1084(d)(1) or (2) that includes informa­
tion prepared or the cover manufacturer/vendor provided describing the 
cover design, and certification that the cover meets applicable design 
specifications listed in 40 CFR §264.1084(e)(1) or (f)(1). 
(2) Identification of each container area subject to the re­
quirements of 40 CFR Part 264, Subpart CC and certification that the 
requirements of this subpart are met. 
(3) Documentation for each enclosure used to control air 
pollutant emissions from tanks or containers under requirements of 
40 CFR §264.1084(d)(5) or §264.1086(e)(1)(ii). Records must be in­
cluded for the most recent set of calculations and measurements per­
formed to verify that the enclosure meets the criteria of a permanent 
total enclosure as specified in "Procedure T - Criteria for and Verifi ­
cation of a Permanent or Temporary Total Enclosure" under 40 CFR 
§52.741, Appendix B. 
(4) Documentation for each closed-vent system and control 
device installed under requirements of 40 CFR §264.1087 that includes 
design and performance information as specified in 40 CFR §270.24 (c) 
and (d). 
(5) An emission monitoring plan for both Method 21 in 
40 CFR Part 60, Appendix A and control device monitoring meth­
ods. The following information must be included in the plan: mon­
itoring point(s), monitoring methods for control devices, monitoring 
frequency, procedures for documenting exceedences, and procedures 
for mitigating noncompliances. 
§305.661. Modifying a Standard Permit. 
A Resource Conservation and Recovery Act standard permit can be 
modified by following the procedures found in 40 Code of Federal Reg­
ulations §§124.211 - 124.214 and §305.69 of this title (relating to Solid 
Waste Permit Modification at the Request of the Permittee). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901741 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
CHAPTER 335. INDUSTRIAL SOLID WASTE 
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The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §§335.1, 
335.2, 335.29, 335.31, 335.47, 335.69, 335.76, 335.112, 
335.116, 335.118, 335.125, 335.152, 335.163 - 335.166, 
335.173, 335.175, 335.221, 335.224, 335.261, 335.431, 
335.504, 335.582 - 335.584, and 335.590 - 335.593. The 
commission proposes new §335.601 and §335.602. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
The federal hazardous waste program is authorized under the 
Resource Conservation and Recovery Act of 1976 (RCRA), 
§3006. States may obtain authorization from the United States 
Environmental Protection Agency (EPA) to administer the haz­
ardous waste program at the state level. State authorization 
is a rulemaking process through which EPA delegates the 
primary responsibility of implementing the RCRA hazardous 
waste program to individual states in lieu of EPA. This process 
ensures national consistency and minimum standards while 
providing flexibility to states in implementing rules. State RCRA 
programs must always be at least as stringent as the federal 
requirements. 
Since the beginning of the federal hazardous waste program, the 
State of Texas has continuously participated in the EPA’s autho­
rization program. To maintain RCRA authorization, the commis­
sion must adopt regulations to meet the minimum standards of 
federal programs administered by EPA. Because the federal reg­
ulations undergo regular revision, the commission adopts new 
regulations periodically to meet the changing federal regulations. 
Texas received authorization of its hazardous waste "base pro­
gram" under the RCRA on December 26, 1984. Texas received 
authorization for revisions to its base hazardous waste program 
on February 17, 1987 (Clusters I and II). Texas submitted further 
revisions to its hazardous waste program and received final au­
thorization of those revisions on March 15, 1990, July 23, 1990, 
October 21, 1991, December 4, 1992, June 27, 1994, Novem­
ber 26, 1997, October 18, 1999, September 11, 2000 and June 
14, 2005 (Clusters III - X). A RCRA authorization rule package 
for parts of RCRA Rule Clusters XI - XV was submitted to EPA 
Region VI on July 25, 2007. Texas is currently waiting on au­
thorization of these clusters. (A cluster is a grouping of federal 
RCRA amendments during a one year period.) 
The commission proposes in this rule package to adopt parts of 
RCRA Rule Clusters XIV, XV, XVI, XVII and XVIII that implement 
revisions to the federal hazardous waste program, which were 
made by EPA between July 1, 2005 and June 30, 2008. Both 
mandatory and optional federal rule changes in these clusters 
are proposed to be adopted. Adoption of two of the federal rule 
changes is mandatory in order to maintain RCRA authorization. 
Although not necessary in order to maintain authorization, EPA 
also recommends that the optional federal rule changes be in­
corporated into the state rules. Establishing equivalency with 
federal regulations will enable the State of Texas to operate all 
aspects of the federal hazardous waste program in lieu of the 
EPA. All proposed rule changes are discussed below in the SEC­
TION BY SECTION DISCUSSION. 
The Hazardous Waste Combustion Maximum Achievable Con­
trol Technology (MACT) regulations are multi-media at the fed­
eral and state level, affecting both air quality and hazardous 
waste management. The TCEQ has already adopted certain 
parts of 40 Code of Federal Regulations (CFR) Part 63, Sub­
part EEE (i.e., the Hazardous Waste Combustion MACT rules) 
prior to this rulemaking under air quality regulations at 30 TAC 
Chapter 113, Standards of Performance for Hazardous Air Pollu­
tants and for Designated Facilities and Pollutants. The purpose 
of this proposed rulemaking is to propose adoption of other parts 
of the federal combustion MACT program, which are encoded at 
40 CFR Parts 264 - 266, and 270. This proposed rulemaking 
would incorporate those aspects of the combustion MACT rules 
affecting waste management as part of the changes to 30 TAC 
Chapters 305 and 335. 
A corresponding rulemaking is published in this issue of the  
Texas Register and includes changes to 30 TAC Chapter 305, 
Consolidated Permits. 
SECTION BY SECTION DISCUSSION 
The commission proposes administrative changes throughout 
the proposed rulemaking to reflect the agency’s current prac­
tices and to conform to Texas Register and agency guidelines. 
These changes include updating references to Texas State 
Agencies, updating cross-references, and correcting typograph­
ical, spelling, and grammatical errors. 
§335.1, Definitions 
The commission proposes amending §335.1 to conform to fed­
eral regulations promulgated in the July 28, 2006, issue of the 
Federal Register (71 FR 42928). Specifically, this amendment 
would add the definitions of "cathode ray tube or CRT," "CRT 
collector," "CRT glass manufacturer," and "CRT processing" to 
the list of definitions. Subsequent paragraphs have been renum­
bered accordingly. This amendment is as stringent as the cur­
rent state rules. This amendment is recommended by EPA to be 
adopted into state rules, but is not required to maintain autho­
rization. 
The commission also proposes amending §335.1 to conform to 
federal regulations promulgated in the January 2, 2008, issue of 
the Federal Register (73 FR 57). Specifically, this amendment 
would add the definition of "gasification" to the list of definitions. 
This amendment is as stringent as the current state rules. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
The commission also proposes amending §335.1(133)(A)(iv) to 
conform to regulations promulgated in the April 4, 2006 issue of 
the Federal Register (71 FR 16862). This amendment would re­
duce the paperwork burden for generators that exclude wood 
preserving wastewaters and spent wood preserving solutions 
from the definition of solid waste by no longer requiring a one­
time notification stating that the plant intends to claim the exclu­
sion. The generator will be required to maintain a copy of the 
notification in the on-site records for the life of the facility. This 
amendment is less stringent than the current state rules because 
it reduces the notification requirements that are currently in ef­
fect. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain authorization. 
The commission also proposes amending §335.1(133)(A)(iv) to 
conform to federal regulations promulgated in the July 28, 2006 
issue of the Federal Register (71 FR 42928). This amendment 
would exclude CRTs that meet the requirements in 40 CFR 
§261.4(a)(22) for reuse and recycling from classification as a 
solid waste. This exclusion is currently found in 40 CFR §261.4. 
This amendment is less stringent than the current state rules 
and will encourage recycling of CRTs. This amendment is 
recommended by EPA to be adopted into state rules, but is not 
required to maintain authorization. 
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The commission also proposes adding a definition for "standard 
permit" in §335.1(145) to conform to federal regulations promul­
gated in the September 8, 2005, issue of the Federal Register 
(70 FR 53420). Specifically, this amendment would incorporate 
the availability of a standard permit to RCRA treatment, storage, 
and disposal facilities otherwise subject to RCRA permitting that 
generate and then store or non-thermally treat hazardous waste 
on-site in tanks, containers, and containment buildings. To be 
eligible for a standard permit, facilities must manage hazardous 
waste on-site in tanks, container storage areas, or containment 
buildings. Standardizing this aspect of the permitting process 
will reduce the amount of agency technical review and process­
ing time required by the traditional RCRA permit process. In ad­
dition, the standard permit will streamline the permitting process 
by allowing facilities to obtain and modify permits more easily, 
while still achieving the same level of environmental protection 
as individual permits. For a proposed facility, an applicant may 
submit a standard permit application in lieu of a Part B applica­
tion for those units that qualify for a standard permit. If additional 
hazardous waste units that do not qualify for a standard permit 
are to be permitted at the same facility, a Part B application must 
be submitted. If a permittee chooses to apply for a standard per­
mit in lieu of submitting a Part B permit renewal application for a 
tank, container storage area, or containment building, a standard 
permit application must be submitted. If the current authorization 
also contains other hazardous waste management units not eli­
gible for a standard permit, a Part B permit renewal application 
must be submitted for those units. A contested case hearing for 
a standard permit may be requested by the executive director, 
applicant, or Office of the Public Interest Council. The term limit 
for a standard permit is ten years. Because facility storage units 
must meet the same technical standards as units permitted un­
der a traditional permit, the proposed amendment is more flexi­
ble but equivalent to the current state rules. This amendment is 
recommended by EPA to be adopted into state rules, but is not 
required to maintain authorization. 
§335.2, Permit Required 
The commission proposes adding new language at §335.2(o) to 
conform to federal regulations promulgated in the September 8, 
2005, issue of the Federal Register (70 FR 53420). This amend­
ment would incorporate application requirements for a standard 
permit. Specifically, this amendment would incorporate the avail­
ability of a standard permit to RCRA treatment, storage, and dis­
posal facilities otherwise subject to RCRA permitting that gen­
erate and then store or non-thermally treat hazardous waste 
on-site in tanks, containers, and containment buildings. Be­
cause facility storage units must meet the same technical stan­
dards as units permitted under a traditional permit, the proposed 
amendment is more flexible but equivalent to the current state 
rules. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain authorization. 
The commission proposes amending §335.2(h)(8) to correct 
cross-referenced citations to sections in 30 TAC Chapter 330, 
Municipal Solid Waste, due to all sections of Chapter 330 
being reorganized and amended in a previous rulemaking. The 
commission proposes amending §335.2(h)(8) to replace the 
reference of §330.136(b)(6)(B) - (E) with §330.171(c)(3)(B) ­
(E). This amendment is as stringent as the current state rules. 
§335.29, Adoption of Appendices by Reference 
The commission proposes amending §335.29(1) to conform to 
federal regulations promulgated in the June 14, 2005 issue of the 
Federal Register  (70 FR 34538) and amended in the August 1, 
2005, issue of the Federal Register (70 FR 44150). This amend­
ment would adopt by reference deletion of the requirement to 
use "Test Methods for Evaluating Solid Waste, Physical/Chemi­
cal Methods, EPA Publication SW-846." This amendment would 
eliminate the requirement that facility owners and operators use 
SW-846 sampling methods but would not eliminate the require­
ment that facility owners and operators receive prior approval for 
specific sampling methods from the executive director through 
approval of a sampling and analysis plan. Facility owners and 
operators may propose appropriate methods in their sampling 
and analysis plan. This amendment is less stringent but pro­
vides greater flexibility than the current rules and is protective of 
human health and the environment. This amendment is recom­
mended by EPA to be adopted into state rules, but is not required 
to maintain authorization. 
The commission also proposes amending §335.29(3) and (4) to 
conform to federal regulations promulgated in the July 14, 2006, 
issue of the Federal Register (71 FR 40254). This amendment 
would adopt by reference corrections to errors made in the CFR. 
This amendment is as stringent as the current state rules. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
§335.31, Incorporation of References 
The commission proposes amending §335.31 to conform to fed­
eral regulations promulgated in the June 14, 2005, issue of the 
Federal Register (70 FR 34538) and as amended in the August 
1, 2005, issue of the Federal Register (70 FR 44150). This 
amendment would incorporate by reference revisions to refer­
ences found in 40 CFR §260.11. Specifically, this amendment 
would update a number of American Society for Testing and 
Materials (ASTM) and SW-846 analytical methods to reflect the 
most recent available analytical methods. This amendment is at 
least as stringent as the current state rules. This amendment is 
recommended by EPA to be adopted into state rules, but is not 
required to maintain authorization. 
The commission proposes amending §335.31 to conform to fed­
eral regulations promulgated in the September 8, 2005 issue of 
the Federal Register (70 FR 53420). Specifically, this amend­
ment would incorporate the availability of a standard permit to 
RCRA treatment, storage, and disposal facilities otherwise sub­
ject to RCRA permitting that generate and then store or non-ther­
mally treat hazardous waste on-site in tanks, containers, and 
containment buildings. Because facility storage units must meet 
the same technical standards as units permitted under a tra­
ditional permit, the proposed amendment is more flexible but 
equivalent to the current state rules. Because portions of the 
rule may be affected by more than one federal rule change, only 
the latest Federal Register citation appears in the rule text. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
§335.47, Special Requirements for Persons Eligible for a Fed-
eral Permit by Rule 
The commission proposes amending §335.47(c) to update lan­
guage that clarifies an existing requirement that specific docu­
ments submitted in a Part B permit application must be signed 
and sealed by a Texas licensed professional engineer and/or 
Texas licensed professional geoscientist. This revised language 
would replace outdated language adopted from 40 CFR Part 
264 previously that states that documents must be signed and 
sealed by a "registered professional engineer." The new lan­
guage specifically states that documents must be signed and 
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sealed by a "Texas licensed professional engineer and/or Texas 
licensed professional geoscientist." This proposed amendment 
is at least as stringent as the current state rules. This amend­
ment is not required to maintain authorization. 
§335.69, Accumulation Time 
The commission proposes amending §335.69(a) and (m) to cor­
rect typographical errors that were made to referenced citations. 
Amendments to §335.69(a) and (m) were adopted in a previous 
rulemaking, and the corrections are required by EPA to maintain 
authorization. 
§335.76, Additional Requirements Applicable to International 
Shipments 
The commission proposes amending §335.76(a) and (h) to con­
form to federal regulations promulgated in the July 14, 2006, is­
sue of the Federal Register (71 FR 40254). This amendment 
would incorporate by reference corrections to errors in the CFR. 
This amendment is as stringent as the current state rules. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
§335.112, Standards 
The commission proposes amending §335.112(a)(1), (3), (6), (8) 
- (13), (16), (18) - (20), and (22) to conform to federal regula­
tions promulgated through the July 14, 2006, issue of the Federal 
Register (71 FR 40254). This amendment would incorporate by 
reference corrections to errors made in the CFR. As indicated 
below some of these sections are impacted by other federal rule 
changes. The latest Federal Register citation appears in the pro­
posed text. This amendment is as stringent as the current state 
rules. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain authorization. 
The commission proposes amending §335.112(a)(1), (4) - (6), 
(8) - (11), (13), (18), (20), and (22) to conform to federal reg­
ulations promulgated in the April 4, 2006 issue of the Federal 
Register (71 FR 16862). This amendment would adopt by refer­
ence requirements that reduce the recordkeeping and reporting 
burden imposed on the regulated community by ensuring that 
only the information needed and used to implement the haz­
ardous waste program is collected from facilities. This amend­
ment is less stringent than the current state rules, but the reduc­
tion in recordkeeping poses minimal risk to human health or the 
environment. This amendment is recommended by EPA to be 
adopted into state rules, but is not required to maintain autho­
rization. 
The commission proposes amending §335.112(a)(1) to clarify 
that emergency response training for facility personnel required 
by safety regulations can fulfill the requirements of this section. 
This amendment is as stringent as the current state rules. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
The commission proposes amending §335.112(a)(4) to revise 
the default retention time for manifests and other records 
from ’until closure’ to three years, unless otherwise specified. 
Records of wastes received, the location and quantity of all haz­
ardous wastes placed in disposal cells, groundwater monitoring, 
and response action plans would continue to be required to be 
kept until closure. Closure and post-closure cost estimates, 
along with monitoring and analytical data would be required 
to be kept until closure. This amendment is less stringent 
than the current state rules, but the reduction in recordkeeping 
poses minimal risk to human health or the environment. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
The commission proposes amending §335.112(a)(5) to no 
longer require the submission of groundwater quality assess­
ment plans, but to maintain them in the facility operating file until 
closure of the site. This amendment is less stringent than the 
current state rules, but the reduction in reporting poses minimal 
risk to human health or the environment. This amendment is 
recommended  by  EPA to be adopted into state  rules,  but is not  
required to maintain authorization. 
The commission proposes amending §335.112(a)(6) to require 
only annual instead of semi-annual submission of corrective ac­
tion progress reports to address equipment leaks. This amend­
ment is less stringent than the current state rules, but the re­
duction in reporting poses minimal risk to human health or the 
environment. This amendment is recommended by EPA to be 
adopted into state rules, but is not required to maintain autho­
rization. 
The commission proposes amending §335.112(a)(9) to incorpo­
rate federally promulgated amendments to 40 CFR §§265.191, 
265.192, 265.193, and 265.196. The proposed amendments 
would remove outdated language that includes requirements to 
install secondary containment for tanks by 1989 and replace 
them with requirements to install secondary containment on ex­
isting hazardous waste storage tanks which have been in service 
more than 15 years. This amendment is as stringent as the cur­
rent state rules. This amendment is recommended by EPA to be 
adopted into state rules, but is not required to maintain autho­
rization. 
The commission proposes amending §335.112(a)(10) to clarify 
that liner and leachate management requirements apply to all 
new surface impoundments, and to delete outdated language 
that specifically references ’new’ units constructed after 1992. 
The proposed amendment would also remove the requirement to 
submit an excessive leakage rate response action plan; instead 
facilities would be allowed to keep the plan on-site until closure. 
This amendment is less stringent than the current state rules, 
but the reduction in reporting poses minimal risk to human health 
or the environment. This amendment is recommended by EPA 
to be adopted into state rules, but is not required to maintain 
authorization. 
The commission proposes amending §335.112(a)(11) to remove 
the requirement to submit an excessive leakage rate response 
action plan; instead facilities would be allowed to keep the plan 
on-site until closure. This amendment is less stringent than the 
current state rules, but the reduction in reporting poses minimal 
risk to human health or the environment. This amendment is 
recommended  by  EPA to be adopted into state  rules,  but is not  
required to maintain authorization. 
The commission proposes amending §335.112(a)(13) to clarify 
that liner and leachate management requirements apply to all 
new landfills, and to delete outdated language that specifically 
references ’new’ units constructed after 1992. The proposed 
amendment also removes the requirement to submit an exces­
sive leakage rate response action plan; instead facilities would 
be allowed to keep the plan on-site until closure. This amend­
ment is less stringent than the current state rules, but the re­
duction in reporting poses minimal risk to human health or the 
environment. This amendment is recommended by EPA to be 
adopted into state rules, but is not required to maintain autho­
rization. 
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The commission proposes amending §335.112(a)(20) to remove 
requirements to notify the executive director if a facility chooses 
to follow alternative management standards. This amendment 
is less stringent than the current state rules, but the reduction in 
reporting poses minimal risk to human health or the environment. 
This amendment is recommended by EPA to be adopted into  
state rules, but is not required to maintain authorization. 
The commission proposes amending §335.112(a)(22) to remove 
outdated language that includes an option to notify the executive 
director prior to 1993 and recordkeeping requirements with 1993 
action dates. This amendment is as stringent as the current state 
rules. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain authorization. 
The commission proposes adding language in 
§335.112(b)(4)(M) to the existing requirement that clarifies 
that specific documents submitted must be signed and sealed 
by a Texas licensed professional engineer. This added 
language would replace outdated language. The new language 
specifically states that documents must be signed and sealed 
by a "Texas licensed professional engineer," as required by the 
Texas Engineering Practice Act. This proposed amendment is 
at least as stringent as the current state rules. This amendment 
is not required to maintain authorization. 
§335.116, Applicability of Groundwater Monitoring Require-
ments 
The commission proposes amending §335.116(d) to update 
language clarifying the existing requirement that specific docu­
ments submitted in a Part B permit application must be signed 
and sealed by a Texas licensed professional engineer and/or 
Texas licensed professional geoscientist. This revised language 
would replace outdated language adopted from 40 CFR pre­
viously that states that documents must be signed and sealed 
by a "registered professional engineer." The new language 
specifically states that documents must be signed and sealed by 
a "Texas licensed professional engineer and/or Texas licensed 
professional geoscientist." This proposed amendment is at least 
as stringent as the current state rules. This amendment is not 
required to maintain authorization. 
The commission proposes to amend §335.116(d)(1) and (3) to 
conform to federal regulations promulgated in the April 4, 2006 
issue of the Federal Register (71 FR 16862). This amendment 
would adopt by reference requirements that reduce the record-
keeping and reporting burden imposed on the regulated com­
munity by ensuring that only the information needed and used to 
implement the hazardous waste program is collected from facil­
ities. Specifically, this amendment would no longer require sub­
mission of annual groundwater monitoring plans and reports un­
der paragraphs (1) and (3), respectively, to the executive director 
for interim status hazardous waste units. Rather, the proposed 
amendment would require facilities to maintain these documents 
in the facility’s operating record until closure of the facility. This 
proposed amendment is less stringent than the current state 
rules but poses minimal risk to human health and the environ­
ment. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain authorization. 
§335.118, Closure Plan; Submission and Approval of Plan 
The commission proposes amending §335.118 to conform to 
federal regulations promulgated in the July 14, 2006, issue of 
the Federal Register (71 FR 40254). This amendment would 
adopt corrections to errors made in the CFR. This amendment 
is as stringent as the current state rules. This amendment is 
recommended by EPA to be adopted into state rules, but is not 
required to maintain authorization. 
§335.125, Special Requirements for Bulk and Containerized 
Waste 
The commission proposes amending §335.125 to conform to 
federal regulations promulgated in the June 14, 2005, issue of 
the Federal Register (70 FR 34538) and as amended in the 
August 1, 2005, issue of the Federal Register (70 FR 44150). 
This amendment would incorporate changes made in 40 CFR 
§265.314(d) which replaces Method 9095 with Method 9095B. 
This amendment is at least as stringent as the current state rules. 
This amendment is recommended by EPA to be adopted into 
state rules, but is not required to maintain authorization. 
The commission also proposes amending §335.125(a) - (f) to 
conform to federal regulations promulgated in the July 14, 2006, 
issue of the Federal Register (71 FR 40254). This amendment 
would update language adopted from the CFR. Specifically, the 
proposed amendment would remove subsection (a) which de­
scribes bulk and containerized landfill options available prior to 
1985, renumber remaining subsections as (a) - (f), and update 
them to describe the post-1985 requirements as the only op­
tions currently available. This proposed amendment is at least 
as stringent as the current state rules. This amendment is rec­
ommended by EPA to be adopted into state rules, but is not re­
quired to maintain authorization. 
§335.152, Standards 
The commission also proposes amending §335.152(a)(1), (5), 
(7), (8), (10) - (12), and (14) - (20) to conform to federal regula­
tions promulgated through the July 14, 2006, issue of the Fed-
eral Register (71 FR 40254). This amendment would adopt by 
reference corrections to errors made in the CFR. As indicated 
below some of these sections are impacted by other federal rule 
changes. The latest Federal Register citation appears in the pro­
posed text. This amendment is at least as stringent as the cur­
rent state rules. This amendment is recommended by EPA to be 
adopted into state rules, but is not required to maintain autho­
rization. 
The commission proposes amending §335.152(a)(3), (4), and 
(6) to conform to federal regulations promulgated in the April 
4, 2006, issue of the Federal Register (71 FR 16862). This 
amendment would adopt by reference changes to the regula­
tory requirements of the RCRA hazardous waste program to 
reduce the paperwork burden these requirements impose on 
the states, EPA, and the regulated community. This amend­
ment would streamline the agency’s information collection re­
quirements, ensuring that only the information that is actually 
needed and used to implement the RCRA program is collected 
and the goals of protection of human health and the environment 
are retained. This proposed amendment is less stringent than 
the current state rules but poses minimal risk to human health 
and the environment. This amendment is recommended by EPA 
to be adopted into state rules, but is not required to maintain au­
thorization. 
The commission proposes amending §335.152(a)(8), (9), and 
(17)  - (21) to conform to federal regulations promulgated in the 
June 14, 2005, issue of the Federal Register (70 FR 34538) and 
as amended in the August 1, 2005, issue of the Federal Register 
(70 FR 44150). Specifically, this amendment would adopt by 
reference updates to a number of ASTM and SW-846 analytical 
methods to reflect the most recent available analytical methods. 
This amendment is at least as stringent as the current state rules. 
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This amendment is recommended by EPA to be adopted into 
state rules, but is not required to maintain authorization. 
The commission proposes amending §335.152(a)(13) to con­
form to federal regulations promulgated in the April 8, 2008 is­
sue of the Federal Register (73 FR 18970). This amendment 
would revise several compliance and monitoring provisions to 
simplify the monitoring requirements for sources that select mer­
cury or semi-volatile metal feed rate limits averaged over peri­
ods greater than 12 hours, clarify compliance requirements for 
data to demonstrate compliance with the feed rate limits of up to 
a 12-hour rolling average, and correct the compliance require­
ments for Notice of Intent To Comply for new units. This amend­
ment is at least as stringent as the current state rules. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
The commission proposes adding §335.152(c)(11) to update lan­
guage to the existing requirement that specific documents sub­
mitted in a Part B permit application must be signed and sealed 
by a Texas licensed professional engineer and/or Texas licensed 
professional geoscientist. This added language would replace 
language adopted by reference that states that documents must 
be signed and sealed by a "registered professional engineer." 
The new language specifically states that documents must be 
signed and sealed by a "Texas licensed professional engineer" 
as required by the Texas Engineering Practice Act. This pro­
posed amendment is at least as stringent as the current state 
rules. This amendment is not required to maintain authorization. 
§335.163, General Groundwater Monitoring Requirements 
The commission also proposes amending §335.163 to conform 
to federal regulations promulgated in the July 14, 2006, issue 
of the Federal Register (71 FR 40254). This amendment would 
adopt corrections to errors made in the CFR. This amendment 
is as stringent as the current state rules. This amendment is 
recommended by EPA to be adopted into state rules, but is not 
required to maintain authorization. 
§335.164, Detection Monitoring Program 
The commission proposes amending §335.164 to conform to 
federal regulations promulgated in the April 4, 2006, issue of the 
Federal Register (71 FR 16862). This amendment would adopt 
changes to the regulatory requirements of the RCRA hazardous 
waste program to reduce the paperwork burden these require­
ments impose on the states, EPA, and the regulated community. 
This amendment would streamline the agency’s information col­
lection requirements, ensuring that only the information that is 
actually needed and used to implement  the RCRA program  is  
collected and the goals of protection of human health and the 
environment are retained. Specifically, this amendment would 
eliminate the requirement that a sequence of at least four sam­
ples from each well (background and compliance wells) must 
be collected at least semiannually during detection monitoring. 
This amendment would also eliminate the requirement to imme­
diately sample the groundwater in all monitoring wells that exhibit 
statistically significant evidence of contamination and determine 
whether constituents in the list of Appendix IX of 40 CFR Part 
264 are present. Instead, the executive director may allow sam­
pling for a site-specific subset of constituents from the Appendix 
IX list. In addition, the owner or operator may resample within 
one month or an alternative site-specific schedule approved by 
the executive director and repeat the analysis for those com­
pounds detected. This proposed amendment is more flexible 
than the current state rules but is protective of human health and 
the environment. This amendment is recommended by EPA to 
be adopted into state rules, but is not required to maintain au­
thorization. 
§335.165, Compliance Monitoring Program 
The commission proposes amending §335.165 to conform  to  
federal regulations promulgated in the April 4, 2006, issue of the 
Federal Register (71 FR 40254). This amendment would adopt 
changes to the regulatory requirements of the RCRA hazardous 
waste program to reduce the paperwork burden these require­
ments impose on the states, EPA, and the regulated community. 
This amendment would streamline the agency’s information col­
lection requirements, ensuring that only the information that is 
actually needed and used to implement the RCRA program is 
collected and the goals of protection of human health and the en­
vironment are retained. Specifically, this amendment would elim­
inate the requirement that the owner or operator must analyze 
samples from all monitoring wells at the compliance point for all 
constituents contained in 40 CFR Part 264, Appendix IX at least 
annually to determine whether additional hazardous constituents 
are present in the uppermost aquifer and if so, at what concen­
tration. Instead, the owner or operator may consult with the ex­
ecutive director to determine on a case-by-case basis: which 
sample collection event during the year will involve enhanced 
sampling; the number of monitoring wells at the compliance point 
to undergo enhanced sampling; the number of samples to be 
collected from each of these monitoring wells; and the specific 
constituents from 40 CFR Part 264, Appendix IX for which these 
samples must be analyzed. This proposed amendment provides 
more flexibility than the current state rules by allowing determi­
nation of a sampling program based on site-specific conditions, 
but is still protective of human health and the environment. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
§335.166, Corrective Action Program 
The commission proposes amending §335.166 to conform to 
federal regulations promulgated in the April 4, 2006, issue of the 
Federal Register (71 FR 16862). This amendment would adopt 
changes to the regulatory requirements of the RCRA hazardous 
waste program to reduce the paperwork burden these require­
ments impose on the states, EPA, and the regulated community. 
This amendment would streamline the agency’s information col­
lection requirements, ensuring that only the information that is 
actually needed and used to implement  the  RCRA program  is  
collected and the goals of protection of human health and the en­
vironment are retained. Specifically, the proposed amendment 
would revise the requirement that owners or operators report 
in writing to the executive director on the effectiveness of their 
corrective action program from semiannually to annually. This 
amendment is less stringent than the current state rules, but the 
reduction in reporting poses minimal risk to human health or the 
environment. This amendment is recommended by EPA to be 
adopted into state rules, but is not required to maintain autho­
rization. 
§335.173, Design and Operating Requirements (Landfills) 
The commission proposes amending §335.173 to conform to 
federal regulations promulgated in the July 14, 2006, issue of the 
Federal Register (71 FR 16862). This amendment would adopt 
by reference corrections to errors made in the CFR. This amend­
ment is as stringent as the current state rules. This amendment 
is recommended by EPA to be adopted into state rules, but is 
not required to maintain authorization. 
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§335.175, Special Requirements for Bulk and Containerized 
Waste 
The commission proposes amending §335.175(a) to conform to 
federal regulations promulgated in the July 14, 2006, issue of the 
Federal Register (71 FR 16862). This amendment would adopt 
by reference corrections to errors made in the CFR. This amend­
ment is as stringent as the current state rules. This amendment 
is recommended by EPA to be adopted into state rules, but is 
not required to maintain authorization. 
The commission also proposes amending §335.175(c) to con­
form to federal regulations promulgated in the June 14, 2005, 
issue of the Federal Register (70 FR 34538) and as amended in 
the August 1, 2005, issue of the Federal Register (70 FR 44150). 
This amendment would adopt by reference revisions to analytical 
test methods and procedures and would replace "Test Method 
9095" with "Test Method 9095B." This amendment is at least as 
stringent as the current state rules. This amendment is recom­
mended by EPA to be adopted into state rules, but is not required 
to maintain authorization. 
§335.221, Applicability and Standards 
The commission proposes amending §335.221(a)(1), (6), (8), 
(10), (11), (14), (17), and (20) to conform to federal regulations 
promulgated through the July 14, 2006, issue of the Federal Reg-
ister (71 FR 40254). This amendment would adopt by reference 
corrections to errors made in the CFR. As indicated below sev­
eral sections are impacted by another federal rule change. The 
latest Federal Register citation appears in the proposed text. 
This amendment is as stringent as the current state rules. This 
amendment is recommended by EPA to be adopted into state 
rules, but is not required to maintain authorization. 
The commission proposes amending §335.221(a), (a)(1), (17), 
and (23), to conform to federal regulations promulgated in the 
June 14, 2005, issue of the Federal Register (70 FR 34538) and 
as amended in the August 1, 2005, issue of the Federal Register 
(70 FR 44150). These amendments would adopt by reference 
updated revisions in analytical test methods, methodology, and 
procedures. These amendments are as stringent as the current 
state rules. These amendments are recommended by EPA to 
be adopted into state rules, but are not required to maintain au­
thorization. 
The commission also proposes amending §335.221 to conform 
to federal regulations promulgated in the October 12, 2005, is­
sue of the Federal Register (70 FR 59402). This amendment 
would incorporate final National Emission Standards for Haz­
ardous Air Pollutants (NESHAP) for hazardous waste combus­
tors. These standards implement Section 112(d) of the Clean 
Air Act by requiring hazardous waste combustors to meet haz­
ardous air pollutants emission standards reflecting the perfor­
mance of the MACT. The proposed amendment is as stringent 
as the current state rules. This amendment is recommended by 
EPA to be adopted into state rules, but is not required to main­
tain authorization. 
The commission proposes amending §335.221(a) to conform to 
federal regulations promulgated in the April 8, 2008, issue of the 
Federal Register (73 FR 18970). This amendment would adopt 
by reference relettering of subparagraphs. This amendment is 
as stringent as the current state rules. This amendment is rec­
ommended by EPA to be adopted into state rules, but is not re­
quired to maintain authorization. 
The commission also proposes amending §335.221(a)(6) and 
(14) to conform to federal regulations promulgated in the April 
4, 2006, issue of the Federal Register (71 FR 16862). This 
amendment would adopt changes to the regulatory requirements 
of the RCRA hazardous waste program to reduce the paper­
work burden these requirements impose on the states, EPA, and 
the regulated community. This amendment would streamline the 
agency’s information collection requirements, ensuring that only 
the information that is actually needed  and used to implement  
the RCRA program is collected and the goals of protection of hu­
man health and the environment are retained. Specifically, the 
proposed amendment would revise the requirement that owners 
or operators retain records at their facility until closure to being 
required to retain records at their facility for five years. The pro­
posed amendment is less stringent than the current state rules. 
This amendment is recommended by EPA to be adopted into 
state rules, but is not required to maintain authorization. 
§335.224, Additional Interim Status Standards for Burners 
The commission proposes amending §335.224(11) to conform to 
federal regulations promulgated in the April 4, 2006, issue of the 
Federal Register (71 FR 16862). This amendment would adopt 
changes to the regulatory requirements of the RCRA hazardous 
waste program to reduce the paperwork burden these require­
ments impose on the states, EPA, and the regulated community. 
This amendment would streamline the agency’s information col­
lection requirements, ensuring that only the information that is 
actually needed and used to implement the RCRA program is 
collected and the goals of protection of human health and the 
environment are retained. Specifically, when owners or opera­
tors conduct interim status compliance testing for burners, the 
proposed amendment would revise the requirement that owners 
and operators submit to the executive director a recertification 
of compliance within three years from submitting the previous 
certification or recertification, to submitting the recertification of 
compliance within five years. This amendment is less stringent 
than the current state rules, but the reduction in reporting poses 
minimal risk to human health or the environment. This amend­
ment is recommended by EPA to be adopted into state rules, but 
is not required to maintain authorization. 
§335.261, Universal Waste Rule 
The commission proposes amending §335.261 to conform to 
federal regulations promulgated in the July 14, 2006, issue of the 
Federal Register (71 FR 40254). This amendment would adopt 
by reference corrections to errors made in the CFR. This amend­
ment is as stringent as the current state rules. This amendment 
is recommended by EPA to be adopted into state rules, but is 
not required to maintain authorization. 
§335.431, Purpose, Scope, and Applicability 
The commission proposes amendments to §335.431 to conform 
to federal regulations promulgated through the June 14, 2005, 
issue of the Federal Register (70 FR 34538) and as amended in 
the August 1, 2005, issue of the Federal Register (70 FR 44150). 
This amendment would adopt by reference updated revisions in 
analytical test methods. This amendment is less stringent and 
more flexible than the current state rules but is protective of hu­
man health and the environment. This amendment is recom­
mended by EPA to be adopted into state rules, but is not required 
to maintain authorization. 
The commission also proposes amending §335.431 to conform 
to federal regulations promulgated in the April 22, 2004, issue 
of the Federal Register (69 FR 21737), and October 25, 2004, 
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issue of the Federal Register (69 FR 62217). The proposed 
amendment provides hazardous waste generators the option of 
determining if a hazardous waste must be treated while they 
classify  the waste, and  the option to send the  waste  to a  permit­
ted treatment facility that must determine if treatment is required. 
This amendment is as stringent as the current state rules. In the 
proposed rule text, only the latest Federal Register citation ap­
pears. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain authorization. 
§335.504, Hazardous Waste Determination 
The commission proposes amending §335.504(1) - (3). The 
commission proposes to amend §335.504(1) to conform to fed­
eral regulations promulgated in the February 24, 2005 (70 FR 
9138), June 14, 2005 (70 FR 34538), August 1, 2005 (70 FR 
44150), June 16, 2005 (70 FR 35032), October 4, 2005 (70 FR 
57769), July 28, 2006 (71 FR 42928), January 2, 2008 (73 FR 
57), and June 4, 2008 (73 FR 31756), issues of the Federal Reg-
ister. The amendment would incorporate by reference revisions 
to both the definitions of "solid waste" and "hazardous waste." In 
the proposed rule text,  only  the latest Federal Register citation 
appears. 
Specifically, the amendment to the definition of a "Solid waste" 
would conditionally exclude cathode ray tubes that are recycled; 
expand the exclusion from the definition of a solid waste for 
oil-bearing hazardous secondary materials generated at a pe­
troleum refinery including adding "gasification" to the  list of rec­
ognized petroleum refinery processes; and remove the require­
ment to use analytical methods from SW-846, Third Edition in 
40 CFR §261.3(a)(2)(v). This portion of the amendment is less 
stringent than current state rules but encourages recycling and 
is protective of human health and the environment. This amend­
ment is recommended by EPA to be adopted into state rules, but 
is not required to maintain authorization. 
In addition, the amendment to the definition of hazardous waste 
would incorporate by reference: revisions to the wastewater 
treatment exemption for hazardous waste mixtures (i.e., the 
"headworks exemptions") found in 40 CFR §261.3(a)(2)(iv) 
that would expand the scope of the exemption and makes 
corrections to a previous amendment that added K-181 to the 
list of hazardous wastes under 40 CFR §261.32. The portion 
of the amendment that expands the scope of the headwater 
exemptions specifically adds benzene and 2-ethoxyethanol to 
the list of solvents whose mixtures with wastewaters are ex­
empted from the definition of hazardous waste. To qualify for the 
exemption, the concentrations of benzene and 2-ethoxyethanol 
in wastewater must be at levels protective of human heath and 
the environment. The portion of the amendment that makes 
corrections to the K-181 listing are nontechnical administrative 
corrections only and are required by EPA to maintain authoriza­
tion. The portion relating to expansion of waste exemptions is 
less stringent than the current rules, but is protective of human 
health and the environment. This amendment is recommended 
by EPA to be adopted into state rules, but is not required to 
maintain authorization. 
In addition, the commission proposes to amend §335.504(2) 
to conform to federal regulations promulgated in the June 14, 
2004, issue of the Federal Register (70 FR 34538), as amended 
in the August 1, 2005, issue of the Federal Register (70 FR 
44150), and June 4, 2008, issue of the Federal Register (73 FR 
31756). This amendment would incorporate by reference the 
revisions to 40 CFR  §261.31 which  would amend  the definition 
of F-019 wastes to exclude from the definition of hazardous 
waste certain wastewater treatment sludges from the manu­
facturing of motor vehicles; the replacement of references to 
SW-836, Method 8290 with "by using an appropriate method;" 
and a revised definition to the term "not detected" as found in 40 
CFR §261.35(b)(2)(iii)(B). The F-019 exclusion will only apply 
if the waste is disposed in a landfill unit subject to certain liner 
requirements. This amendment is less stringent than current 
state rules but is protective of human health and the environ­
ment. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain authorization. 
The commission also proposes amending §335.504(3) to con­
form to federal regulations promulgated in the June 14, 2005, 
issue of the Federal Register (70 FR 34528) and as amended in 
the August 1, 2005, issue of the Federal Register (70 FR 44150). 
This amendment would adopt by reference updated revisions in 
analytical test methods. This amendment is at least as stringent 
as the current state rules. This amendment is recommended by 
EPA to be adopted into state rules, but is not required to main­
tain authorization. 
§335.582, Prohibited Wastes 
The commission proposes amending §335.582 to correct cross-
referenced citations to sections in Chapter 330, due to all sec­
tions of Chapter 330 being reorganized and amended in a previ­
ous rulemaking. Specifically, the commission proposes amend­
ing §335.582(1) to reference the correct citation for the defini­
tion of "Municipal solid waste" as defined in §330.3. The com­
mission proposes amending §335.582(4) to reference the cor­
rect citation for the definition of "Putrescible waste" as defined in 
§330.3. The commission also proposes amending §335.582(4) 
to replace the reference of §330.126 with §330.151. The com­
mission also proposes amending §335.582(4) to replace the ref­
erence of §330.300 with §330.545. The commission proposes 
amending §335.582(7) to reference the correct citation for the 
definition of "Medical waste" as defined in §330.3.  The  commis­
sion proposes amending §335.582(8) to reference the correct 
citation for the definition of "Liquid waste" as defined in §330.3. 
The commission proposes amending §335.582(9) to replace the 
reference of §330.5(e)(1) - (5) with §330.15(e)(1) - (5). The com­
mission proposes amending §335.582(10) to replace the ref­
erence of §330.136(b)(3) and (4) with §330.171(c)(3) and (4). 
This amendment is as stringent as the current state rules. This 
amendment is not required to maintain authorization. 
§335.583, Permit Procedures 
The commission proposes amending §335.583 to correct 
cross-referenced citations to sections in Chapter 330 because 
all sections of Chapter 330 have been reorganized and amended 
in a previous rulemaking. Specifically, the commission proposes 
amending §335.583(a)(1) to replace §330.50 with §330.53. 
The commission also proposes amending §335.583(a)(2) to 
replace §330.51 with §330.57. The commission also pro­
poses amending §335.583(a)(2) to add "and Registration" 
after "Permit" in the paragraph. The commission additionally 
proposes amending §335.583(a)(2) to replace "Application" 
with "Applications" in the paragraph. The commission further­
more proposes amending §335.583(a)(2) to replace "Facility" 
with "Facilities" in the paragraph. The commission proposes 
amending §335.583(a)(3) to replace §330.52 with §330.59. 
The commission also proposes amending §335.583(a)(3) 
to replace "Technical Requirements" with "Contents" in the 
paragraph. The commission additionally proposes amending 
§335.583(a)(3) to replace §330.52(b)(11) with §330.63(j). The 
commission furthermore proposes amending §335.583(a)(3) 
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to replace "financial assurance" with "cost estimate for closure 
and post-closure care." The commission proposes amending 
§335.583(a)(4) to replace §330.53 with §330.61. The com­
mission also proposes amending §335.583(a)(4) to replace 
"Technical Requirements" with "Contents" in the paragraph. 
The commission proposes amending §335.583(a)(5) to re­
place "§330.54" with §330.63. The commission also proposes 
amending §335.583(a)(5) to replace "Technical Requirements" 
with "Contents" in the paragraph. The commission additionally 
proposes amending §335.583(a)(5) to replace §330.54(3) with 
§330.61(b)(1)(A). The commission proposes to delete existing 
§335.583(a)(6). Proposed §335.583(a)(5), when adopted, will 
address the requirements in the current §335.583(a)(6). The 
commission proposes to delete §335.583(a)(7). Proposed 
§335.583(a)(5), when adopted, will address the requirements 
in the current §335.583(a)(7). The commission proposes to 
renumber §335.583(a)(8) as §335.583(a)(6). The commission 
also proposes amending current §335.583(a)(8) (proposed 
to be renumbered as §335.583(a)(6)) to replace §330.57 
with §330.65. The commission additionally proposes amend­
ing current §335.583(a)(8) (proposed to be renumbered as 
§335.583(a)(6)) to replace "Technical Requirements" with 
"Contents" in the paragraph. The commission proposes to 
delete §335.583(a)(9) and replace it with §335.583(a)(7). 
The commission proposes amending §335.583(a)(7) to re­
place §330.58 with §330.219(a). The commission proposes 
to renumber §335.583(a)(10) as §335.583(a)(8) and also re­
place §330.62 with §330.67. The commission proposes to 
renumber §335.583(a)(11) as §335.583(a)(9) and also replace 
§330.64 with §330.73. The commission additionally proposes 
§335.583(a)(9) to add "and Registration" after "Permit" in the 
paragraph. These amendments are as stringent as the current 
state rules. These amendments are not required to maintain 
authorization. 
§335.584, Location Restrictions 
The commission proposes amending §335.584 to correct 
cross-referenced citations to sections in Chapter 330 due to 
all sections of Chapter 330 being reorganized and amended 
in a previous rulemaking. The commission proposes amend­
ing §335.584(a)(1) to replace §330.301 with §330.547. The 
commission proposes amending §335.584(a)(2) to replace 
§330.302 with §330.553. The commission proposes amend­
ing §335.584(a)(3) to replace §330.303 with §330.555. The 
commission proposes amending §335.584(a)(4) to replace 
§330.304 with §330.557. The commission proposes amending 
§335.584(a)(5) to replace §330.305 with §330.559. These 
amendments are as stringent as the current state rules. These 
amendments are not required to maintain authorization. 
§335.590, Operational and Design Standards 
The commission proposes amending §335.590 to correct 
cross-referenced citations to sections in Chapter 330 due to 
all sections of Chapter 330 being reorganized and amended in 
a previous rulemaking. The commission proposes amending 
§335.590(1) to replace §330.111 with §330.121. The com­
mission proposes amending §335.590(2) to replace §330.112 
with §330.123. The commission also proposes amending 
§335.590(2) to replace Notices with Notice. The commis­
sion proposes amending §335.590(3) to replace §330.113 
with §330.125. The commission also proposes amending 
§335.590(3) to replace §330.113(b)(3) with §330.125(b)(3). 
The commission proposes amending §335.590(4) to replace 
§330.114 with §330.127. The commission proposes amending 
§335.590(5) to replace §330.115 with §330.129. The commis­
sion proposes amending §335.590(6) to replace §330.116 with 
§330.131. The commission proposes amending §335.590(7) to 
replace §330.117(a) - (c) with §330.133(a) - (c). The commis­
sion proposes amending §335.590(8) to replace §330.119 with 
§330.137. The commission proposes amending §335.590(9) 
to replace §330.120 with §330.139. The commission proposes 
amending §335.590(10) to replace §330.121 with §330.141. 
The commission proposes amending §335.590(11) to replace 
§330.122 with §330.143(a). The commission also proposes 
amending §335.590(11) to replace Benchmarks with Bench­
mark. The commission proposes amending §335.590(12) 
to replace §330.125 with §330.149. The commission also 
proposes amending §335.590(12) to replace "Air Criteria" 
with "Odor Management Plan." The commission proposes 
amending §335.590(13) to replace §330.127 with §330.153. 
The commission proposes amending §335.590(14) to replace 
§330.128 of this title with §330.155. The commission proposes 
amending §335.590(15) to replace §330.129 with §330.157. 
The commission proposes amending §335.590(16) to replace 
§330.130 with §330.159. The commission proposes amend­
ing §335.590(17) to replace §330.131 with §330.161. The 
commission also proposes amending §335.590(17) to replace 
"Abandoned Oil and Water Wells" with "Oil, Gas, and Water 
Wells." The commission proposes amending §335.590(18) to 
replace §330.132 with §330.163. The commission proposes 
amending §335.590(19) to replace §330.133 with §330.165. 
The commission proposes amending §335.590(20) to replace 
§330.134 with §330.167. The commission proposes amend­
ing §335.590(21) to replace §330.138 with §330.175. The 
commission also proposes amending §335.590(21) to add 
"Visual" after "relating to." The commission proposes amend­
ing §335.590(22) to replace §330.139 with §330.207. The 
commission also proposes amending §335.590(22) to replace 
"Discharge" with "Management." The commission proposes 
amending §335.590(24)(A)(i)(I) to add "for constituents" after 
"the concentration values" to clarify the intent of the requirement. 
The commission also proposes amending §335.590(24)(A)(i)(I) 
to replace "Table 1 of §330.241" with "§330.419(a)." The com­
mission additionally proposes amending §335.590(24)(A)(i)(I) 
to delete "relevant" before "point of compliance." The com­
mission proposes amending §335.590(24)(A)(iv) to delete 
"relevant" before "point of compliance" in all sentences in 
the subparagraph. The commission also proposes amending 
§335.590(24)(A)(iv) to reference the definition of point of compli­
ance as defined in §330.3. The commission proposes amending 
§335.590(24)(C) to replace §330.54 with §330.63. The com­
mission also proposes amending §335.590(24)(C) to replace 
"Technical Requirements" with "Contents." The commission 
proposes amending §335.590(24)(D) to replace "Subchapter 
I" with "Subchapter J." The commission proposes amending 
§335.590(24)(E) to replace §330.253 in two sentences in the 
paragraph with §330.457, respectively. The commission also 
proposes amending §335.590(24)(E) to delete "and MSW 
Sites." These amendments are as stringent as the current 
state rules. These amendments are not required to maintain 
authorization. 
§335.591, Groundwater Protection Design and Operation 
The commission proposes amending §335.591 to correct 
cross-referenced citations to sections in Chapter 330 due to 
all sections of Chapter 330 being reorganized and amended in 
a previous rulemaking. The commission proposes amending 
§335.591(1) to replace §330.201 with §330.333. The com-
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mission proposes amending §335.591(2) to replace §330.202 
with §330.335. The commission also proposes amending 
§335.591(2) to replace "Alternate" with "Alternative." The com­
mission furthermore proposes to add "Liner" after "Alternative." 
The commission proposes amending §335.591(3) to replace 
§330.203 with §330.337. The commission also proposes to 
replace "Special Conditions (Liner Design Constraints)" with 
"Special Liner Design Constraints." The commission proposes 
amending §335.591(4) to replace §330.204 with §330.555. The 
commission also proposes to replace "Geological Faults" with 
"Fault Areas." The commission proposes amending §335.591(5) 
to replace §330.205 with §330.339. The commission also pro­
poses amending §335.591(5) to delete "Soil and" after "relating 
to." The commission proposes amending §335.591(6) to replace 
§330.206 with §330.341. The commission also proposes to 
replace "Soils and Liner Evaluation Report (SLER) and Flexible 
Membrane Liner Evaluation Report (FMLER)" with "Soil Liner 
Evaluation Report and Geomembrane Liner Evaluation Report." 
These amendments are as stringent as the current state rules. 
These amendments are not required to maintain authorization. 
§335.592, Groundwater Monitoring and Corrective Action 
The commission proposes amending §335.592 to correct 
cross-referenced citations to sections in Chapter 330 due to 
all sections of Chapter 330 being reorganized and amended in 
a previous rulemaking. The commission proposes amending 
§335.592(1) to replace §330.230 with §330.401. The commis­
sion proposes amending §335.592(2) to replace §330.231 with 
§330.403. The commission proposes amending §335.592(3) 
to replace §330.233 with §330.405. The commission proposes 
amending §335.592(4) to replace §330.234 with §330.407. The 
commission also proposes to add "Program for Type I Land­
fills" after "Detection Monitoring." The commission proposes 
amending §335.592(5) to replace §330.235 with §330.409. 
The commission proposes amending §335.592(6) to replace 
§330.236 with §330.411. The commission proposes amending 
§335.592(7) to replace §330.237 with §330.413. The commis­
sion proposes amending §335.592(8) to replace §330.238 with 
§330.415. The commission proposes amending §335.592(9) 
to replace §330.241 with §330.419. The commission proposes 
amending §335.592(10) to replace §330.242 with §330.421. 
These amendments are as stringent as the current state rules. 
These amendments are not required to maintain authorization. 
§335.593, Closure and Post-Closure Care Requirements 
The commission proposes amending §335.593 to correct cross-
referenced citations to sections in Chapter 330 due to all sec­
tions of Chapter 330 being reorganized and amended in a previ­
ous rulemaking. The commission proposes amending §335.593 
to replace §330.253 with §330.457. The commission also pro­
poses amending §335.593 to delete "and MSW sites." These 
amendments are as stringent as the current state rules. These 
amendments are not required to maintain authorization. 
§335.601, Purpose, Scope and Applicability 
The commission proposes new §335.601 to conform to federal 
regulations promulgated in the September 8, 2005, issue of the 
Federal Register (70 FR 53420). This amendment would in­
corporate requirements for a standard permit. Specifically, this 
new section would incorporate the availability of a standard per­
mit to RCRA treatment, storage, and disposal facilities other­
wise subject to RCRA permitting that generate and then store or 
non-thermally treat hazardous waste on-site in tanks, containers, 
and containment buildings. Because facility storage units must 
meet the same technical standards as units permitted under a 
traditional permit, the proposed amendment is more flexible but 
equivalent to the current state rules. This amendment is recom­
mended by EPA to be adopted into state rules, but is not required 
to maintain authorization. 
§335.602, Standards 
The commission proposes new §335.602 to conform to federal 
regulations promulgated in the September 8, 2005, issue of the 
Federal Register (70 FR 53420). This new section would incor­
porate by reference requirements for a standard permit. Specifi ­
cally, this new section would incorporate the availability of a stan­
dard permit to RCRA treatment, storage, and disposal facilities 
otherwise subject to RCRA permitting that generate and then 
store or non-thermally treat hazardous waste on-site in tanks, 
containers, and containment buildings. Because facility storage 
units must meet the same technical standards as units permitted 
under a traditional permit, the proposed amendment is more flex­
ible but equivalent to the current state rules. This amendment is 
recommended  by  EPA to be adopted into state  rules,  but is not  
required to maintain authorization. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rules are in effect, no significant fiscal implications are antici­
pated for the agency as a result of administration or enforcement 
of the proposed rules. Local governments and businesses that 
are classified as large quantity generators of hazardous waste 
could experience cost savings under the proposed rules. 
The proposed rules would update Chapter 335 to incorporate 
federal rule changes that are both mandatory and optional for 
the RCRA hazardous waste program that were adopted by the 
EPA from July 2005 through June 2008. A corresponding rule-
making includes proposed amendments to Chapter 305 and fis­
cal impacts to Chapter 305 are detailed in a separate fiscal note. 
The proposed rules would incorporate several federal rule 
changes that remove some wastes from the definition of haz­
ardous waste. Changing the classification of these wastes 
would encourage these wastes to be recycled instead of being 
placed into landfills where releases of the wastes can occur. 
Wastes to be removed from the definition of hazardous waste in­
clude: wastewater mixtures with benzene and 2-ethoxyethanol; 
oil-bearing hazardous secondary materials generated at a pe­
troleum refinery when these materials are recycled by inserting 
them back into the petroleum refining process; cathode ray 
tubes when they are reused or recycled; and wastewater treat­
ment sludges from the zinc phosphating process when used in 
the motor vehicle manufacturing industry. 
The proposed rules would also incorporate optional federal 
amendments that: remove the requirement to use specific EPA  
methods when conducting RCRA monitoring programs; amend 
reporting requirements that reduce the paperwork burden of 
RCRA programs; correct administrative errors; defer MACT 
provisions to the Air Quality Title V permit; maintain risk-based 
requirements in the RCRA permit; clarify several NESHAP 
compliance and monitoring provisions; and allow for a standard 
permit for units that store or non-thermally treat hazardous 
waste. 
Staff estimates that there may be as many as ten governmental 
entities that might choose to use the compliance options included 
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in the proposed rules. These governmental entities, which in­
clude large airports and military bases, could save from $20 to 
$100 per sample if they can use less expensive, but equally or 
more protective monitoring methods. If a governmental facility 
that stores or non-thermally treats hazardous waste chooses to 
apply for a standard permit, savings on permit applications could 
range from $500 to $20,000 per application. Fewer permit mod­
ifications may be required, which could save governmental en­
tities from $500 to $5,000 per modification. A reduction in the 
amount of times waste is transported will diminish the risk of 
spills and reduces the amount of air emissions that result from 
transporting waste. If a governmental entity that has generated 
wastes no longer treated as hazardous waste under the pro­
posed rules, savings could range from $50 to $200 per barrel 
of waste, depending on the type of waste generated. Reduction 
in reporting requirements could save governmental entities from 
$50 to $10,000 per report. 
PUBLIC BENEFITS AND COSTS 
Nina Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an­
ticipated from the changes seen in the proposed rules will be: 
increased recycling of certain wastes and decreased disposal in 
landfills; better sampling and analytical methods in monitoring 
RCRA programs; burden reduction in reporting requirements; 
and paperwork reduction in permitting. 
The RCRA hazardous waste program regulates generators 
of hazardous waste and facilities that have a permit to treat, 
store, or dispose of those wastes. Typically, these are large 
businesses, and staff estimates that there may be as many as 
6,000 generators of hazardous waste registered in Texas and 
as many as 200 permitted facilities that could be affected by the 
proposed rules. 
The proposed rules provide opportunities for cost savings. If 
a large business that has generated wastes no longer treated 
as hazardous waste under the proposed rules, savings could 
range from $50 to $200 per barrel of waste, depending on the 
type of waste generated. Reduction in reporting requirements 
could save from $50 to $10,000 per report. If less expensive 
but equally protective sampling and monitoring methods can be 
used, savings could range from $20 to $100 per sample. Facili­
ties that store or non-thermally treat hazardous waste could ap­
ply for a standard permit, which could save from $500 to $20,000 
in permitting costs and from $500 to $5,000 in permit modifica­
tion requests. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for small or mi­
cro-businesses as a result of the proposed rules. Small busi­
nesses are usually exempt from RCRA regulations because they 
generate very small volumes of hazardous waste. If a small 
business is classified as a large quantity generator of hazardous 
waste, it could experience the same cost savings as that of a 
large business if it chooses to utilize the options afforded by the 
proposed rules. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission has reviewed this proposed rulemaking and de­
termined that a small business regulatory flexibility analysis is not  
required because the proposed rules are required to protect the 
environment and do not adversely affect a small or micro-busi­
ness in a material way for the first five years that the proposed 
rules are in effect. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission has reviewed this proposed rulemaking and de­
termined that a local employment impact statement is not re­
quired because the proposed rules do not adversely affect a lo­
cal economy in a material way for the first five years that the 
proposed rules are in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the rulemaking in light of the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225 because it does not meet the definition of a 
"major environmental rule" as defined in that statute. 
Although the intent of the rulemaking is to protect the environ­
ment and reduce the risk to human health from environmental 
exposure, the rulemaking is not a major environmental rule be­
cause it will not adversely affect in a material way  the economy,  
a sector of the economy, productivity, competition, jobs, the en­
vironment, or the public health and safety of the state or a sector 
of the state. There is no adverse effect in a material way on the 
economy, a sector of the economy, productivity, competition, or 
jobs of the state or a sector of the state from those revisions un­
der 42 United States Code (USC), §6926(g), which already im­
poses the more stringent federal requirements on the regulated 
community under the Hazardous and Solid Waste Amendments 
of 1984. Likewise, there is no adverse effect in a material way on 
the economy, a sector of the economy, productivity, competition, 
or jobs of the state or a sector of the state from those revisions 
outside 42 USC, §6926(g), because the regulated community 
benefits from the greater flexibility, reduced recordkeeping, re­
porting, inspection, and sampling requirements. The regulated 
community must comply with the more stringent federal require­
ments beginning on the effective date of the federal regulations. 
Because the regulated community is already required to com­
ply with the more stringent federal rules, the adopted equivalent 
state rules will not cause any adverse effects. There is no ad­
verse effect in a material way on the environment, or the public 
health and safety of the state or a sector of the state because 
the rulemaking is designed to protect the environment, the pub­
lic health, and the public safety of the state and all sectors of the 
state. Because the rulemaking does not have an adverse ma­
terial impact on the economy, the rulemaking does not meet the 
definition of a major environmental rule. Furthermore, the rule-
making does not meet any of the four applicability requirements 
listed in Texas Government Code, §2001.0225(a). 
First, the rulemaking does not exceed a standard set by federal 
law because the commission adopts this rulemaking to imple­
ment revisions to the federal hazardous waste program. The 
commission must meet the minimum standards and mandatory 
requirements of the federal program to maintain authorization of 
the state hazardous waste program. 
Second, although the rulemaking contains some requirements 
that are more stringent than existing state rules, federal law re­
quires the commission to promulgate rules that are as stringent 
as federal law for the commission to maintain authorization of 
the state hazardous waste program. 
Third, the rulemaking does not exceed a requirement of a dele­
gation agreement or contract between the state and an agency 
or representative of the federal government, where the dele­
gation agreement or contract is to implement a state and fed­
eral program. On the contrary, the commission must undertake 
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the rulemaking to maintain authorization of the state hazardous 
waste program. 
And fourth, the rulemaking does not seek to adopt a rule solely 
under the general powers of the agency instead of under a spe­
cific state law. The commission adopts this rulemaking under 
Texas Water Code (TWC), §5.103 and §5.105 and under Texas 
Health and Safety Code (THSC), §361.017 and §361.024. 
The commission solicits public comment on the draft regulatory 
impact analysis determination. Written comments may be sub­
mitted to the contact person at the address listed under the SUB­
MITTAL OF COMMENTS section of this preamble. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the rulemaking and  performed a pre­
liminary assessment of whether Texas Government Code, Chap­
ter 2007 applies. The commission’s preliminary assessment in­
dicates that Texas Government Code, Chapter 2007 does not 
apply to the rulemaking because this action is reasonably taken 
to fulfill an obligation mandated by federal law; therefore, this ac­
tion is exempt under Texas Government Code, §2007.003(b)(4). 
The specific purpose of the rulemaking is to maintain state RCRA 
authorization by proposing state hazardous waste rules that are 
equivalent to the federal regulations. The rulemaking will sub­
stantially advance this purpose by adopting rules that incorpo­
rate and refer to the federal regulations. 
Promulgation and enforcement of the rules will not be a statutory 
or constitutional taking of private real property. Specifically, the 
rulemaking does not affect a landowner’s rights in private real 
property because this rulemaking does not constitutionally bur­
den the owner’s right to property, does not restrict or limit the 
owner’s right to property, and does not reduce the value of prop­
erty by 25% or more beyond that which would otherwise exist in 
the absence of the regulations. 
The rulemaking seeks to meet the minimum standards of federal 
RCRA regulations that are already in place. 42 USC, §6926(g) 
imposes on the regulated community any federal requirements 
that are more stringent than current state rules. The regulated 
community must already have complied with the more stringent 
federal requirements as of the effective date of the federal reg­
ulations. Because the regulated community is already required 
to comply with the more stringent federal regulations, promul­
gating equivalent state rules will not burden, restrict, or limit the 
owner’s right to property and will not reduce the value of prop­
erty by 25% or more. Likewise, the regulated community is not 
unduly burdened by those revisions providing greater flexibility, 
reduced recordkeeping, reporting, inspection, and sampling re­
quirements. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de­
termination for  the proposed rules  in  accordance with Coastal  
Coordination Act Implementation Rules, 31 TAC §505.22 and 
found that the proposed rulemaking is consistent with the appli­
cable CMP goals and policies. The CMP goal applicable to the 
rulemaking is to protect, preserve, restore, and enhance the di­
versity, quality, quantity, functions, and values of coastal natural 
resource areas (CNRAs). Applicable policies are construction 
and operation of solid waste treatment, storage, and disposal 
facilities, such that new solid waste facilities and areal expan­
sions of existing solid waste facilities shall be sited, designed, 
constructed, and operated to prevent releases of pollutants that 
may adversely affect CNRAs and, at a minimum, comply with 
standards established under the Solid Waste Disposal Act, 42 
USC, §§6901 et seq. Promulgation and enforcement of these 
rules are consistent with the applicable CMP goals and policies 
because the rule amendments will update and enhance the 
commission’s rules concerning hazardous waste facilities. In 
addition, the rules do not violate any applicable provisions of 
the CMP’s stated goals and policies. 
Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
SUBMITTAL OF COMMENTS section of this preamble. 
ANNOUNCEMENT OF HEARING 
A public hearing on this proposal will be held in Austin on  June  
16, 2009, at 10:00 a.m. at the Texas Commission on Environ­
mental Quality complex located at 12100 Park 35 Circle in Build­
ing B, Room 201A. The hearing will be structured for the receipt 
of oral or written comments by interested persons. Individuals 
may present oral statements when called upon in order of reg­
istration. There will be no open discussion during the hearing; 
however, an agency staff member will be available to discuss the 
proposal 30 minutes prior to the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should contact 
Devon Ryan, Office of Legal Services, at (512) 239-6090. Re­
quests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Written comments may be submitted to Devon Ryan, MC 
205, Office of Legal Services, P.O. Box 13087, Austin, Texas 
78711-3087, or faxed to (512) 239-4808. Electronic comments 
may be submitted at http://www5.tceq.state.tx.us/rules/ecom-
ments/. File size restrictions may apply to comments being 
submitted via the eComments system. All comments should 
reference Rule Project Number 2008-024-335-PR. The com­
ment period closes June 22, 2009. Copies of the proposed 
rule can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For 
further information, please contact Cynthia Palomares, Waste 
Permits Division, (512) 239-6079. 
SUBCHAPTER A. INDUSTRIAL SOLID 
WASTE AND MUNICIPAL HAZARDOUS 
WASTE IN GENERAL 
30 TAC §§335.1, 335.2, 335.29, 335.31 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105, (relating to General Pol­
icy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code, (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024, (relating to Rules and 
Standards) which authorize the commission to regulate indus­
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trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§335.1. Definitions. 
In addition to the terms defined in Chapter 3 of this title (relating to 
Definitions), the following words and terms, when used in this chapter, 
have the following meanings. 
(1) Aboveground tank--A device meeting the definition of 
tank in this section and that is situated in such a way that the entire 
surface area of the tank is completely above the plane of the adjacent 
surrounding surface and the entire surface area of the tank (including 
the tank bottom) is able to be visually inspected. 
(2) Act--Texas Health and Safety Code, Chapter 361. 
(3) Active life--The period from the initial receipt of haz­
ardous waste at the facility until the executive director receives certifi ­
cation of final closure. 
(4) Active portion--That portion of a facility where pro­
cessing, storage, or disposal operations are being or have been con­
ducted after November 19, 1980, and which is not a closed portion. 
(See also "closed portion" and "inactive portion.") 
(5) Activities associated with the exploration, develop­
ment, and protection of oil or gas or geothermal resources--Activities 
associated with: 
(A) the drilling of exploratory wells, oil wells, gas 
wells, or geothermal resource wells; 
(B) the production of oil or gas or geothermal resources, 
including: 
(i) activities associated with the drilling of injection 
water source wells that penetrate the base of usable quality water; 
(ii) activities associated with the drilling of cathodic 
protection holes associated with the cathodic protection of wells and 
pipelines subject to the jurisdiction of the commission to regulate the 
production of oil or gas or geothermal resources; 
(iii) activities associated with gasoline plants, natu­
ral gas or natural gas liquids processing plants, pressure maintenance 
plants, or repressurizing plants; 
(iv) activities associated with any underground nat­
ural gas storage facility, provided the terms "natural gas" and "storage 
facility" shall have the meanings set out in the Texas Natural Resources 
Code, §1.173; 
(v) activities associated with any underground hy­
drocarbon storage facility, provided the terms "hydrocarbons" and "un­
derground hydrocarbon storage facility" shall have the meanings set out 
in the Texas Natural Resources Code, §91.201; and 
(vi) activities associated with the storage, handling, 
reclamation, gathering, transportation, or distribution of oil or gas prior 
to the refining of such oil or prior to the use of such gas in any manu­
facturing process or as a residential or industrial fuel; 
(C) the operation, abandonment, and proper plugging 
of wells subject to the jurisdiction of the commission to regulate the 
exploration, development, and production of oil or gas or geothermal 
resources; and 
(D) the discharge, storage, handling, transportation, 
reclamation, or disposal of waste or any other substance or material 
associated with any activity listed in subparagraphs (A) - (C) of this 
paragraph, except for waste generated in connection with activities 
associated with gasoline plants, natural gas or natural gas liquids pro­
cessing plants, pressure maintenance plants, or repressurizing plants if 
that waste is a hazardous waste as defined by the administrator of the 
United States Environmental Protection Agency in accordance with 
the Federal Solid Waste Disposal Act, as amended (42 United States 
Code, §§6901 et seq.). 
(6) Administrator--The administrator of the United States 
Environmental Protection Agency or his designee. 
(7) Ancillary equipment--Any device that is used to distrib­
ute, meter, or control the flow of solid waste or hazardous waste from 
its point of generation to a storage or processing tank(s), between solid 
waste or hazardous waste storage and processing tanks to a point of 
disposal on site, or to a point of shipment for disposal off site. Such 
devices include, but are not limited to, piping, fittings, flanges, valves, 
and pumps. 
(8) Aquifer--A geologic formation, group of formations, or 
part of a formation capable of yielding a significant amount of ground­
water to wells or springs. 
(9) Area of concern--Any area of a facility under the con­
trol or ownership of an owner or operator where a release to the envi­
ronment of hazardous wastes or hazardous constituents has occurred, is 
suspected to have occurred, or may occur, regardless of the frequency 
or duration. 
(10) Authorized representative--The person responsible 
for the overall operation of a facility or an operation unit (i.e., part 
of a facility), e.g., the plant manager, superintendent, or person of 
equivalent responsibility. 
(11) Battery--As defined in §335.261 of this title (relating 
to Universal Waste Rule). 
(12) Boiler--An enclosed device using controlled flame 
combustion and having the following characteristics: 
(A) the unit must have physical provisions for recover­
ing and exporting thermal energy in the form of steam, heated fluids, 
or heated gases; 
(B) the unit’s combustion chamber and primary energy 
recovery section(s) must be of integral design. To be of integral design, 
the combustion chamber and the primary energy recovery section(s) 
(such as waterwalls and superheaters) must be physically formed into 
one manufactured or assembled unit. A unit in which the combustion 
chamber and the primary energy recovery section(s) are joined only 
by ducts or connections carrying flue gas is not integrally designed; 
however, secondary energy recovery equipment (such as economizers 
or air preheaters) need not be physically formed into the same unit as 
the combustion chamber and the primary energy recovery section. The 
following units are not precluded from being boilers solely because 
they are not of integral design: 
(i) process heaters (units that transfer energy di­
rectly to a process stream); and 
(ii) fluidized bed combustion units; 
(C) while in operation, the unit must maintain a thermal 
energy recovery efficiency of at least 60%, calculated in terms of the 
recovered energy compared with the thermal value of the fuel; and 
(D) the unit must export and utilize at least 75% of the 
recovered energy, calculated on an annual basis. In this calculation, no 
credit shall be given for recovered heat used internally in the same unit. 
(Examples of internal use are the preheating of fuel or combustion air, 
and the driving of induced or forced draft fans or feedwater pumps); or 
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(E) the unit is one which the executive director has de­
termined, on a case-by-case basis, to be a boiler, after considering the 
standards in §335.20 of this title (relating to  Variance To Be Classified 
as a Boiler). 
(13) Captive facility--A facility that accepts wastes from 
only related (within the same corporation) off-site generators. 
(14) Captured facility--A manufacturing or production fa­
cility that generates an industrial solid waste or hazardous waste that is 
routinely stored, processed, or disposed of on a shared basis in an inte­
grated waste management unit owned, operated by, and located within 
a contiguous manufacturing complex. 
(15) Captured receiver--A receiver that is located within 
the property boundaries of the generators from which it receives waste. 
(16) Carbon regeneration unit--Any enclosed thermal 
treatment device used to regenerate spent activated carbon. 
(17) Cathode ray tube or CRT--A vacuum tube, composed 
primarily of glass, which is the visual or video display component of 
an electronic device. A used, intact CRT means a CRT whose vacuum 
has not been released. A used, broken CRT means its glass has been 
removed from its housing, or casing whose vacuum has been released. 
(18) [(17)] Certification--A statement of professional opin­
ion based upon knowledge and belief. 
(19) [(18)] Class 1 wastes--Any industrial solid waste or 
mixture of industrial solid wastes which because of its concentration, 
or physical or chemical characteristics, is toxic, corrosive, flammable, 
a strong sensitizer or irritant, a generator of sudden pressure by de­
composition, heat, or other means, or may pose a substantial present or 
potential danger to human health or the environment when improperly 
processed, stored, transported, or disposed of or otherwise managed, 
as further defined in §335.505 of this title (relating to Class 1 Waste 
Determination). 
(20) [(19)] Class 2 wastes--Any individual solid waste or 
combination of industrial solid waste which cannot be described as haz­
ardous, Class 1, or Class 3 as defined in §335.506 of this title (relating 
to Class 2 Waste Determination). 
(21) [(20)] Class  3  wastes--Inert and essentially insoluble 
industrial solid waste, usually including, but not limited to, materials 
such as rock, brick, glass, dirt, and certain plastics and rubber, etc., 
that are not readily decomposable, as further defined in §335.507 of 
this title (relating to Class 3 Waste Determination). 
(22) [(21)] Closed portion--That portion of a facility which 
an owner or operator has closed in accordance with the approved fa­
cility closure plan and all applicable closure requirements. (See also 
"active portion" and "inactive portion.") 
(23) [(22)] Closure--The act of permanently taking a waste 
management unit or facility out of service. 
(24) [(23)] Commercial hazardous waste management 
facility--Any hazardous waste management facility that accepts haz­
ardous waste or polychlorinated biphenyl compounds for a charge, 
except a captured facility or a facility that accepts waste only from 
other facilities owned or effectively controlled by the same person. 
(25) [(24)] Component--Either the tank or ancillary equip­
ment of a tank system. 
(26) (25)] Confined aquifer--An aquifer bounded above 
and below by impermeable beds or by beds of distinctly lower per­
meability than th
[
at of the aquifer itself; an aquifer containing confined 
groundwater. 
(27) (26)] Consignee--The ultimate treatment, storage, or 
disposal facility 
[
in a receiving country to which the hazardous waste 
will be sent. 
(28) (27)] Container--Any portable device in which a ma­
terial is stored, tr
[
ansported, processed, or disposed of, or otherwise han­
dled. 
(29) [(28)] Containment building--A hazardous waste 
management unit that is used to store or treat hazardous waste under 
the provisions of §335.152(a)(19) or §335.112(a)(21) of this title 
(relating to Standards). 
(30) [(29)] Contaminant--Includes, but is not limited to, 
"solid waste," "hazardous waste," and "hazardous waste constituent" 
as defined in this subchapter; "pollutant" as defined in Texas Water 
Code (TWC), §26.001, and Texas Health and Safety Code (THSC), 
§361.401; "hazardous substance" as defined in THSC, §361.003; and 
other substances that are subject to the Texas Hazardous Substances 
Spill Prevention and Control Act, TWC, §§26.261 - 26.267. 
(31) [(30)] Contaminated medium/media--A portion or 
portions of the physical environment to include soil, sediment, surface 
water, groundwater or air, that contain contaminants at levels that 
pose a substantial present or future threat to human health and the 
environment. 
(32) [(31)] Contingency plan--A document setting out an 
organized, planned, and coordinated course of action to be followed in 
case of a fire, explosion, or release of hazardous waste or hazardous 
waste constituents which could threaten human health or the environ­
ment. 
(33) [(32)] Control--To apply engineering measures such 
as capping or reversible treatment methods and/or institutional mea­
sures such as deed restrictions to facilities or areas with wastes or con­
taminated media which result in remedies that are protective of human 
health and the environment when combined with appropriate mainte­
nance, monitoring, and any necessary further corrective action. 
(34) [(33)] Corrosion expert--A person who, by reason of 
his knowledge of the physical sciences and the principles of engineer­
ing and mathematics, acquired by a professional education and related 
practical experience, is qualified to engage in the practice of corrosion 
control on buried or submerged metal piping systems and metal tanks. 
Such a person must be certified as being qualified by the National Asso­
ciation of Corrosion Engineers or be a registered professional engineer 
who has certification or licensing that includes education and experi­
ence in corrosion control on buried or submerged metal piping systems 
and metal tanks. 
(35) Cathode Ray Tube collector--A person who receives 
used, intact Cathode Ray Tubes for recycling, repair, resale, or dona­
tion. 
(36) Cathode Ray Tube glass manufacturer--An operation 
or part of an operation that uses a furnace to manufacture Cathode Ray 
Tube glass. 
(37) Cathode Ray Tube processing--Conducting all of the 
following activities: 
(CRTs); 
(A) Receiving broken or intact Cathode Ray Tubes 
(B) Intentionally breaking intact CRTs or further break­
ing or separating broken CRTs; and 
(C) Sorting or otherwise managing glass removed from 
CRT monitors. 
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(38) [(34)] Decontaminate--To apply a treatment 
process(es) to wastes or contaminated media whereby the substantial 
present or future threat to human health and the environment is 
eliminated. 
(39) [(35)] Designated facility--A Class 1 or hazardous 
waste treatment, storage, or disposal facility which has received a 
United States Environmental Protection Agency permit (or a facility 
with interim status) in accordance with the requirements of 40 Code 
of Federal Regulations (CFR) Parts 270 and 124; a permit from a 
state authorized in accordance with 40 CFR Part 271 (in the case of 
hazardous waste); a permit issued in accordance with §335.2 of this 
title (relating to Permit Required) (in the case of nonhazardous waste); 
or that is regulated under §335.24(f), (g), or (h) of this title (relating to 
Requirements for Recyclable Materials and Nonhazardous Recyclable 
Materials) or §335.241 of this title (relating to Applicability and 
Requirements) and that has been designated on the manifest by the 
generator in accordance with §335.10 of this title (relating to Shipping 
and Reporting Procedures Applicable to Generators of Hazardous 
Waste or Class 1 Waste and Primary Exporters of Hazardous Waste). If 
a waste is destined to a facility in an authorized state which has not yet 
obtained authorization to regulate that particular waste as hazardous, 
then the designated facility must be a facility allowed by the receiving 
state to accept such waste. Designated facility also means a generator 
site designated on the manifest to receive its waste as a return ship­
ment from a facility that has rejected the waste in accordance with 
§335.12(e) of this title (relating to Shipping Requirements Applicable 
to Owners or Operators of Treatment, Storage, or Disposal Facilities). 
(40) [(36)] Destination facility--Has the definition adopted 
under §335.261 of this title (relating to Universal Waste Rule). 
(41) [(37)] Dike--An embankment or ridge of either natu­
ral or man-made materials used to prevent the movement of liquids, 
sludges, solids, or other materials. 
(42) [(38)] Dioxins and furans (D/F)--Tetra, penta, hexa, 
hepta, and octa-chlorinated dibenzo dioxins and furans. 
(43) [(39)] Discharge or hazardous waste discharge--The 
accidental or intentional spilling, leaking, pumping, pouring, emitting, 
emptying, or dumping of waste into or on any land or water. 
(44) [(40)] Disposal--The discharge, deposit, injection, 
dumping, spilling, leaking, or placing of any solid waste or hazardous 
waste (whether containerized or uncontainerized) into or on any 
land or water so that such solid waste or hazardous waste or any 
constituent thereof may enter the environment or be emitted into the 
air or discharged into any waters, including groundwaters. 
(45) [(41)] Disposal facility--A facility or part of a facility 
at which solid waste is intentionally placed into or on any land or water, 
and at which waste will remain after closure. The term "disposal facil­
ity" does not include a corrective action management unit into which 
remediation wastes are placed. 
(46) [(42)] Drip pad--An engineered structure consisting of 
a curbed, free-draining base, constructed of non-earthen materials and 
designed to convey preservative kick-back or drippage from treated 
wood, precipitation, and surface water run-on to an associated collec­
tion system at wood preserving plants. 
(47) [(43)] Elementary neutralization unit--A device 
which: 
(A) is used for neutralizing wastes which are hazardous 
only because they exhibit the corrosivity characteristic defined in 40  
Code of Federal Regulations (CFR) §261.22, or are listed in 40 CFR 
Part 261, Subpart D, only for this reason; or is used for neutralizing the 
pH of non-hazardous industrial solid waste; and 
(B) meets the definition of tank, tank system, container, 
transport vehicle, or vessel as defined in this section. 
(48) [(44)] United States Environmental Protection 
Agency (EPA) acknowledgment of consent--The cable sent to EPA 
from the United States Embassy in a receiving country that ac­
knowledges the written consent of the receiving country to accept 
the hazardous waste and describes the terms and conditions of the 
receiving country’s consent to the shipment. 
(49) [(45)] United States Environmental Protection 
Agency (EPA) hazardous waste number--The number assigned by the 
EPA to each hazardous waste listed in 40 Code of Federal Regulations 
(CFR) Part 26l, Subpart D and to each characteristic identified in 40 
CFR Part 26l, Subpart C. 
(50) [(46)] United States Environmental Protection 
Agency (EPA) identification number--The number assigned by the 
EPA or the commission to each generator, transporter, and processing, 
storage, or disposal facility. 
(51) [(47)] Essentially insoluble--Any material, which if 
representatively sampled and placed in static or dynamic contact with 
deionized water at ambient temperature for seven days, will not leach 
any quantity of any constituent of the material into the water in excess 
of current United States Public Health Service or United States Envi­
ronmental Protection Agency limits for drinking water as published in 
the Federal Register. 
(52) [(48)] Equivalent method--Any testing or analytical 
method approved by the administrator under 40 Code of Federal Reg­
ulations §260.20 and §260.21. 
(53) (49)] Existing portion--That land surface area of an 
existing waste management unit, included in the original Part A permit 
application, on w
[
hich wastes have been placed prior to the issuance of 
a permit.  
(54) [(50)] Existing tank system or existing component--A 
tank system or component that is used for the storage or processing of 
hazardous waste and that is in operation, or for which installation has 
commenced on or prior to July 14, 1986. Installation will be considered 
to have commenced if the owner or operator has obtained all federal, 
state, and local approvals or permits necessary to begin physical con­
struction of the site or installation of the tank system and if either: 
(A) a continuous on-site physical construction or instal­
lation program has begun; or 
(B) the owner or operator has entered into contractual 
obligations--which cannot be canceled or modified without substantial 
loss--for physical construction of the site or installation of the tank sys­
tem to be completed within a reasonable time. 
(55) [(51)] Explosives or munitions emergency--A situa­
tion involving the suspected or detected presence of unexploded ord­
nance, damaged or deteriorated explosives or munitions, an impro­
vised explosive device, other potentially explosive material or device, 
or other potentially harmful military chemical munitions or device, that 
creates an actual or potential imminent threat to human health, includ­
ing safety, or the environment, including property, as determined by an 
explosives or munitions emergency response specialist. These situa­
tions may require immediate and expeditious action by an explosives or 
munitions emergency response specialist to control, mitigate, or elim­
inate the threat. 
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(56) [(52)] Explosives or munitions emergency re­
sponse--All immediate response activities by an explosives and 
munitions emergency response specialist to control, mitigate, or elim­
inate the actual or potential threat encountered during an explosives or 
munitions emergency, subject to the following: 
(A) an explosives or munitions emergency response in­
cludes in-place render-safe procedures, treatment or destruction of the 
explosives or munitions and/or transporting those items to another lo­
cation to be rendered safe, treated, or destroyed; 
(B) any reasonable delay in the completion of an explo­
sives or munitions emergency response caused by a necessary, unfore­
seen, or uncontrollable circumstance will not terminate the explosives 
or munitions emergency; and 
(C) explosives and munitions emergency responses can 
occur on either public or private lands and are not limited to responses 
at hazardous waste facilities. 
(57) [(53)] Explosives or munitions emergency response 
specialist--An individual trained in chemical or conventional munitions 
or explosives handling, transportation, render-safe procedures, or de­
struction techniques, including United States Department of Defense 
(DOD) emergency explosive ordnance disposal, technical escort unit, 
and DOD-certified civilian or contractor personnel; and, other federal, 
state, or local government, or civilian personnel similarly trained in ex­
plosives or munitions emergency responses. 
(58) [(54)] Extrusion--A process using pressure to force 
ground poultry carcasses through a decreasing-diameter barrel or noz­
zle, causing the generation of heat sufficient to kill pathogens, and re­
sulting in an extruded product acceptable as a feed ingredient. 
(59) [(55)] Facility--Includes: 
(A) all contiguous land, and structures, other appurte­
nances, and improvements on the land, used for storing, processing, or 
disposing of municipal hazardous waste or industrial solid waste. A fa­
cility may consist of several treatment, storage, or disposal operational 
units (e.g., one or more landfills, surface impoundments, or combina­
tions of them); 
(B) for the purpose of implementing corrective action 
under §335.167 of this title (relating to Corrective Action for Solid 
Waste Management Units), all contiguous property under the control 
of the owner or operator seeking a permit for the treatment, storage, 
and/or disposal of hazardous waste. This definition also applies to facil­
ities implementing corrective action under Texas Water Code, §7.031 
(Corrective Action Relating to Hazardous Waste). 
(60) [(56)] Final closure--The closure of all hazardous 
waste management units at the facility in accordance with all ap­
plicable closure requirements so that hazardous waste management 
activities under Subchapter E of this chapter (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities) and Subchapter F of this chapter 
(relating to Permitting Standards for Owners and Operators of Haz­
ardous Waste Treatment, Storage, or Disposal Facilities) are no longer 
conducted at the facility unless subject to the provisions in §335.69 of 
this title (relating to Accumulation Time). 
(61) [(57)] Food-chain crops--Tobacco, crops grown for 
human consumption, and crops grown for feed for animals whose 
products are consumed by humans. 
(62) [(58)] Freeboard--The vertical distance between the 
top of a tank or surface impoundment dike, and the surface of the waste 
contained therein. 
(63) (59)] Free liquids--Liquids which readily separate 
from the solid 
[
portion of a waste under ambient temperature and 
pressure. 
(64) Gasification--For the purpose of complying with 40 
Code of Federal Regulations §261.4(a)(12)(i), gasification is a process, 
conducted in an enclosed device or system, designed and operated 
to process petroleum feedstock, including oil-bearing hazardous sec­
ondary materials through a series of highly controlled steps utilizing 
thermal decomposition, limited oxidation, and gas cleaning to yield a 
synthesis gas composed primarily of hydrogen and carbon monoxide 
gas. 
(65) [(60)] Generator--Any person, by site, who produces 
municipal hazardous waste or industrial solid waste; any person who 
possesses municipal hazardous waste or industrial solid waste to be 
shipped to any other person; or any person whose act first causes the 
solid waste to become subject to regulation under this chapter. For the 
purposes of this regulation, a person who generates or possesses Class 
3 wastes only shall not be considered a generator. 
(66) [(61)] Groundwater--Water below the land surface in 
a zone of saturation. 
(67) [(62)] Hazardous industrial waste--Any industrial 
solid waste or combination of industrial solid wastes identified or 
listed as a hazardous waste by the administrator of the United States 
Environmental Protection Agency in accordance with the Resource 
Conservation and Recovery Act of 1976, §3001 (42 United States 
Code, §6921). The administrator has identified the characteristics of 
hazardous wastes and listed certain wastes as hazardous in 40 Code 
of Federal Regulations Part 26l. The executive director will maintain 
in the offices of the commission a current list of hazardous wastes, 
a current set of characteristics of hazardous waste, and applicable 
appendices, as promulgated by the administrator. 
(68) [(63)] Hazardous substance--Any substance desig­
nated as a hazardous substance under 40 Code of Federal Regulations 
Part 302. 
(69) [(64)] Hazardous waste--Any solid waste identified or 
listed as a hazardous waste by the administrator of the United States 
Environmental Protection Agency in accordance with the federal Solid 
Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act, 42 United States Code, §§6901 et seq. 
(70) [(65)] Hazardous waste constituent--A constituent 
that caused the administrator to list the hazardous waste in 40 Code of 
Federal Regulations (CFR) Part 261, Subpart D or a constituent listed 
in Table 1 of 40 CFR §261.24. 
(71) [(66)] Hazardous waste management facility--All 
contiguous land, including structures, appurtenances, and other im­
provements on the land, used for processing, storing, or disposing of 
hazardous waste. The term includes a publicly- or privately-owned 
hazardous waste management facility consisting of processing, 
storage, or disposal operational hazardous waste management units 
such as one or more landfills, surface impoundments, waste piles, 
incinerators, boilers, and industrial furnaces, including cement kilns, 
injection wells, salt dome waste containment caverns, land treatment 
facilities, or a combination of units. 
(72) [(67)] Hazardous waste management unit--A landfill, 
surface impoundment, waste pile, industrial furnace, incinerator, ce­
ment kiln, injection well, container, drum, salt dome waste containment 
cavern, or land treatment unit, or any other structure, vessel, appurte­
nance, or other improvement on land used to manage hazardous waste. 
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(73) [(68)] In operation--Refers to a facility which is pro­
cessing, storing, or disposing of solid waste or hazardous waste. 
(74) (69)] Inactive portion--That portion of a facility 
which is not op
[
erated after November 19, 1980. (See also "active 
portion" and "closed portion.") 
(75) (70)] Incinerator--Any enclosed device that: 
(A
[
) uses controlled flame combustion and neither meets 
the criteria for classification as a boiler, sludge dryer, or carbon regen­
eration unit, nor is listed as an industrial furnace; or 
(B) meets the definition of infrared incinerator or 
plasma arc incinerator. 
(76) [(71)] Incompatible waste--A hazardous waste which 
is unsuitable for: 
(A) placement in a particular device or facility because 
it may cause corrosion or decay of containment materials (e.g., con­
tainer inner liners or tank walls); or 
(B) commingling with another waste or material under 
uncontrolled conditions because the commingling might produce heat 
or pressure, fire or explosion, violent reaction, toxic dusts, mists, 
fumes, or gases, or flammable fumes or gases. 
(77) [(72)] Individual generation site--The contiguous site 
at or on which one or more solid waste or hazardous wastes are gen­
erated. An individual generation site, such as a large manufacturing 
plant, may have one or more sources of solid waste or hazardous waste, 
but is considered a single or individual generation site if the site or prop­
erty is contiguous. 
(78) [(73)] Industrial furnace--Includes any of the follow­
ing enclosed devices that use thermal treatment to accomplish recovery 
of materials or energy: 
(A) cement kilns; 
(B) lime kilns; 
(C) aggregate kilns; 
(D) phosphate kilns; 
(E) coke ovens; 
(F) blast furnaces; 
(G) smelting, melting, and refining furnaces (including 
pyrometallurgical devices such as cupolas, reverberator furnaces, sin­
tering machines, roasters, and foundry furnaces); 
(H) titanium dioxide chloride process oxidation reac­
tors; 
(I) methane reforming furnaces; 
(J) pulping liquor recovery furnaces; 
(K) combustion devices used in the recovery of sulfur 
values from spent sulfuric acid; 
(L) halogen acid furnaces for the production of acid 
from halogenated hazardous waste generated by chemical production 
facilities where the furnace is located on the site of a chemical pro­
duction facility, the acid product has a halogen acid content of at least 
3.0%, the acid product is used in a manufacturing process, and, except 
for hazardous waste burned as fuel, hazardous waste fed to the furnace 
has a minimum halogen content of 20% as generated; and 
(M) other devices the commission may list, after the op­
portunity for notice and comment is afforded to the public. 
(79) (74)] Industrial solid waste--Solid waste resulting 
from or incidental to any process of industry or manufacturing, or 
mining or agricu
[
ltural operation, which may include hazardous waste 
as defined in this section. 
(80) [(75)] Infrared incinerator--Any enclosed device that 
uses electric powered resistance heaters as a source of radiant heat fol­
lowed by an afterburner using controlled flame combustion and which 
is not listed as an industrial furnace. 
(81) [(76)] Inground tank--A device meeting the definition 
of tank in this section whereby a portion of the tank wall is situated to 
any degree within the ground, thereby preventing visual inspection of 
that external surface area of the tank that is in the ground. 
(82) [(77)] Injection well--A well into which fluids are in­
jected. (See also "underground injection.") 
(83) [(78)] Inner liner--A continuous layer of material 
placed inside a tank or container which protects the construction 
materials of the tank or container from the contained waste or reagents 
used to treat the waste. 
(84) [(79)] Installation inspector--A person who, by reason 
of his knowledge of the physical sciences and the principles of engi­
neering, acquired by a professional education and related practical ex­
perience, is qualified to supervise the installation of tank systems. 
(85) [(80)] International shipment--The transportation of 
hazardous waste into or out of the jurisdiction of the United States. 
(86) [(81)] Lamp--Has the definition adopted under 
§335.261 of this title (relating to Universal Waste Rule). 
(87) [(82)] Land treatment facility--A facility or part of a 
facility at which solid waste or hazardous waste is applied onto or incor­
porated into the soil surface and that is not a corrective action manage­
ment unit; such facilities are disposal facilities if the waste will remain 
after closure. 
(88) [(83)] Landfill--A disposal facility or part of a facility 
where solid waste or hazardous waste is placed in or on land and which 
is not a pile, a land treatment facility, a surface impoundment, an injec­
tion well, a salt dome formation, a salt bed formation, an underground 
mine, a cave, or a corrective action management unit. 
(89) [(84)] Landfill cell--A discrete volume of a solid waste 
or hazardous waste landfill which uses a liner to provide isolation of 
wastes from adjacent cells or wastes. Examples of landfill cells are 
trenches and pits. 
(90) [(85)] Leachate--Any liquid, including any suspended 
components in the liquid, that has percolated through or drained from 
solid waste or hazardous waste. 
(91) (86)] Leak-detection system--A system capable of 
detecting the fa
[
ilure of either the primary or secondary containment 
structure or the presence of a release of solid waste or hazardous waste 
or accumulated liquid in the secondary containment structure. Such a 
system must employ operational controls (e.g., daily visual inspections 
for releases into the secondary containment system of aboveground 
tanks) or consist of an interstitial monitoring device designed to detect 
continuously and automatically the failure of the primary or secondary 
containment structure or the presence of a release of solid waste or 
hazardous waste into the secondary containment structure. 
(92) [(87)] Licensed professional geoscientist--A geosci­
entist who maintains a current license through the Texas Board of Pro­
fessional Geoscientists in accordance with its requirements for profes­
sional practice. 
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(93) [(88)] Liner--A continuous layer of natural or man-
made materials, beneath or on the sides of a surface impoundment, 
landfill, or landfill cell, which restricts the downward or lateral escape 
of solid waste or hazardous waste, hazardous waste constituents, or 
leachate. 
(94) [(89)] Management or hazardous waste management­
-The systematic control of the collection, source separation, storage, 
transportation, processing, treatment, recovery, and disposal of solid 
waste or hazardous waste. 
(95) [(90)] Manifest--The waste shipping document, 
United States Environmental Protection Agency (EPA) Form 8700-22, 
originated and signed by the generator or offeror, that will accom­
pany and be used for tracking the transportation, disposal, treatment, 
storage, or recycling of shipments of hazardous wastes or Class 1 
industrial solid wastes. The form used for this purpose is the EPA 
Form 8700-22, obtainable from any printer registered with the EPA. 
(96) [(91)] Manifest tracking number--The alphanumeric 
identification number (i.e., a unique three-letter suffix preceded by nine 
numerical digits), which is pre-printed on the manifest by a registered 
source. 
(97) [(92)] Military munitions--All ammunition products 
and components produced or used by or for the Department of Defense 
(DOD) or the United States Armed Services for national defense and 
security, including military munitions under the control of the DOD, 
the United States Coast Guard, the United States Department of Energy 
(DOE), and National Guard personnel. The term "military munitions": 
(A) includes confined gaseous, liquid, and solid pro­
pellants, explosives, pyrotechnics, chemical and riot control agents, 
smokes, and incendiaries used by DOD components, including bulk 
explosives and chemical warfare agents, chemical munitions, rock­
ets, guided and ballistic missiles, bombs, warheads, mortar rounds, 
artillery ammunition, small arms ammunition, grenades, mines, tor­
pedoes, depth charges, cluster munitions and dispensers, demolition 
charges, and devices and components thereof; and 
(B) includes non-nuclear components of nuclear de­
vices, managed under DOE’s nuclear weapons program after all 
required sanitization operations under the Atomic Energy Act of 1954, 
as amended, have been completed; but 
(C) does not include wholly inert items, improvised ex­
plosive devices, and nuclear weapons, nuclear devices, and nuclear 
components thereof. 
(98) (93)] Miscellaneous unit--A hazardous waste man­
agement unit wh
[
ere hazardous waste is stored, processed, or disposed 
of and that is not a container, tank, surface impoundment, pile, land 
treatment unit, landfill, incinerator, boiler, industrial furnace, under­
ground injection well with appropriate technical standards under Chap­
ter 331 of this title (relating to Underground Injection Control), cor­
rective action management unit, containment building, staging pile, or 
unit eligible for a research, development, and demonstration permit or 
under Chapter 305, Subchapter K of this title (relating to Research, De­
velopment, and Demonstration Permits). 
(99) [(94)] Movement--That solid waste or hazardous 
waste transported to a facility in an individual vehicle. 
(100) [(95)] Municipal hazardous waste--A municipal 
solid waste or mixture of municipal solid wastes which has been 
identified or listed as a hazardous waste by the administrator of the 
United States Environmental Protection Agency. 
(101) [(96)] Municipal solid waste--Solid waste resulting 
from or incidental to municipal, community, commercial, institutional, 
and recreational activities; including garbage, rubbish, ashes, street 
cleanings, dead animals, abandoned automobiles, and all other solid 
waste other than industrial waste. 
(102) [(97)] New tank system or new tank component--A 
tank system or component that will be used for the storage or pro­
cessing of hazardous waste and for which installation has commenced 
after July 14, 1986; except, however, for purposes of 40 Code of 
Federal Regulations (CFR) §264.193(g)(2) (incorporated by reference 
at §335.152(a)(8) of this title (relating to Standards)) and 40 CFR 
§265.193(g)(2) (incorporated by reference at §335.112(a)(9) of this 
title (relating to Standards)), a new tank system is one for which 
construction commences after July 14, 1986. (See also "existing tank 
system.") 
(103) [(98)] Off-site--Property which cannot be character­
ized as on-site. 
(104) [(99)] Onground tank--A device meeting the defini­
tion of tank in this section and that is situated in such a way that the 
bottom of the tank is on the same level as the adjacent surrounding sur­
face so that the external tank bottom cannot be visually inspected. 
(105) [(100)] On-Site--The same or geographically 
contiguous property which may be divided by public or private 
rights-of-way, provided the entrance and exit between the properties is 
at a cross-roads intersection, and access is by crossing, as opposed to 
going along, the right-of-way. Noncontiguous properties owned by the 
same person but connected by a right-of-way which he controls and 
to which the public does not have access, is also considered on-site 
property. 
(106) [(101)] Open burning--The combustion of any mate­
rial without the following characteristics: 
(A) control of combustion air to maintain adequate tem­
perature for efficient combustion; 
(B) containment of the combustion-reaction in an en­
closed device to provide sufficient residence time and mixing for com­
plete combustion; and 
(C) control of emission of the gaseous combustion 
products. (See also "incineration" and "thermal treatment.") 
(107) [(102)] Operator--The person responsible for the 
overall operation of a facility. 
(108) [(103)] Owner--The person who owns a facility or 
part of a facility. 
(109) [(104)] Partial closure--The closure of a hazardous 
waste management unit in accordance with the applicable closure re­
quirements of Subchapters E and F of this chapter (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities; and Permitting Standards for Owners 
and Operators of Hazardous Waste Treatment, Storage, or Disposal 
Facilities) at a facility that contains other active hazardous waste man­
agement units. For example, partial closure may include the closure 
of a tank (including its associated piping and underlying containment 
systems), landfill cell, surface impoundment, waste pile, or other haz­
ardous waste management unit, while other units of the same facility 
continue to operate. 
(110) [(105)] PCBs or polychlorinated biphenyl com­
pounds--Compounds subject to 40 Code of Federal Regulations Part 
761. 
(111) [(106)] Permit--A written permit issued by the com­
mission which, by its conditions, may authorize the permittee to con­
struct, install, modify, or operate a specified municipal hazardous waste 
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or industrial solid waste treatment, storage, or disposal facility in ac­
cordance with specified limitations. 
(112) [(107)] Personnel or facility personnel--All persons 
who work at, or oversee the operations of, a solid waste or hazardous 
waste facility, and whose actions or failure to act may result in non­
compliance with the requirements of this chapter. 
(113) [(108)] Pesticide--Has the definition adopted under 
§335.261 of this title (relating to Universal Waste Rule). 
(114) [(109)] Petroleum substance--A crude oil or any re­
fined or unrefined fraction or derivative of crude oil which is a liquid 
at standard conditions of temperature and pressure. 
(A) Except as provided in subparagraph (C) of this 
paragraph for the purposes of this chapter, a "petroleum substance" 
shall be limited to a substance in or a combination or mixture of 
substances within the following list (except for any listed substance 
regulated as a hazardous waste under the federal Solid Waste Disposal 
Act, Subtitle C (42 United States Code (USC), §§6921, et seq.)) and 
which is liquid at standard conditions of temperature (20 degrees 
Centigrade) and pressure (1 atmosphere): 
(i) basic petroleum substances--i.e., crude oils, 
crude oil fractions, petroleum feedstocks, and petroleum fractions; 
(ii) motor fuels--a petroleum substance which is typ­
ically used for the operation of internal combustion engines and/or mo­
tors (which includes, but is not limited to, stationary engines and en­
gines used in transportation vehicles and marine vessels); 
(iii) aviation gasolines--i.e., Grade 80, Grade 100, 
and Grade 100-LL; 
(iv) aviation jet fuels--i.e., Jet A, Jet A-1, Jet B, JP-4, 
JP-5, and JP-8; 
(v) distillate fuel oils--i.e., Number 1-D, Number 1, 
Number 2-D, and Number 2; 
(vi) residual fuel oils--i.e., Number 4-D, Number 4­
light, Number 4, Number 5-light, Number 5-heavy, and Number 6; 
(vii) gas-turbine fuel oils--i.e., Grade O-GT, Grade 
1-GT, Grade 2-GT, Grade 3-GT, and Grade 4-GT; 
(viii) illuminating oils--i.e., kerosene, mineral seal 
oil, long-time burning oils, 300 oil, and mineral colza oil; 
(ix) lubricants--i.e., automotive and industrial lubri­
cants; 
(x) building materials--i.e., liquid asphalt and dust-
laying oils; 
(xi) insulating and waterproofing materials--i.e., 
transformer oils and cable oils; and 
(xii) used oils--See definition for "used oil" in this 
section. 
(B) For the purposes of this chapter, a "petroleum sub­
stance" shall include solvents or a combination or mixture of solvents 
(except for any listed substance regulated as a hazardous waste under 
the federal Solid Waste Disposal Act, Subtitle C (42 USC, §§6921, et 
seq.)) and which is liquid at standard conditions of temperature (20 de­
grees Centigrade) and pressure (1 atmosphere) i.e., Stoddard solvent, 
petroleum spirits, mineral spirits, petroleum ether, varnish makers’ and 
painters’ naphthas, petroleum extender oils, and commercial hexane. 
(C) The following materials are not considered petro­
leum substances: 
(i) polymerized materials, i.e., plastics, synthetic 
rubber, polystyrene, high and low density polyethylene; 
(ii) animal, microbial, and vegetable fats; 
(iii) food grade oils; 
(iv) hardened asphalt and solid asphaltic materials-­
i.e., roofing shingles, roofing felt, hot mix (and cold mix); and 
(v) cosmetics. 
(115) [(110)] Pile--Any noncontainerized accumulation of 
solid, nonflowing solid waste or hazardous waste that is used for pro­
cessing or storage, and that is not a corrective action management unit 
or a containment building. 
(116) [(111)] Plasma arc incinerator--Any enclosed device  
using a high intensity electrical discharge or arc as a source of heat fol­
lowed by an afterburner using controlled flame combustion and which 
is not listed as an industrial furnace. 
(117) [(112)] Post-closure order--An order issued by the 
commission for post-closure care of interim status units, a corrective 
action management unit unless authorized by permit, or alternative cor­
rective action requirements for contamination commingled from Re­
source Conservation and Recovery Act and solid waste management 
units. 
(118) [(113)] Poultry--Chickens or ducks being raised or 
kept on any premises in the state for profit. 
(119) [(114)] Poultry carcass--The carcass, or part of a car­
cass, of poultry that died as a result of a cause other than intentional 
slaughter for use for human consumption. 
(120) [(115)] Poultry facility--A facility that: 
(A) is used to raise, grow, feed, or otherwise produce 
poultry for commercial purposes; or 
(B) is a commercial poultry hatchery that is used to pro­
duce chicks or ducklings. 
(121) [(116)] Primary exporter--Any person who is re­
quired to originate the manifest for a shipment of hazardous waste 
in accordance with the regulations contained in 40 Code of Federal 
Regulations Part 262, Subpart B, which are in effect as of November 
8, 1986, or equivalent state provision, which specifies a treatment, 
storage, or disposal facility in a receiving country as the facility to 
which the hazardous waste will be sent and any intermediary arranging 
for the export. 
(122) [(117)] Processing--The extraction of materials, 
transfer, volume reduction, conversion to energy, or other separation 
and preparation of solid waste for reuse or disposal, including the 
treatment or neutralization of solid waste or hazardous waste, designed 
to change the physical, chemical, or biological character or compo­
sition of any solid waste or hazardous waste so as to neutralize such 
waste, or so as to recover energy or material from the waste or so as to 
render such waste nonhazardous, or less hazardous; safer to transport, 
store or dispose of; or amenable for recovery, amenable for storage, or 
reduced in volume. The transfer of solid waste for reuse or disposal as 
used in this definition does not include the actions of a transporter in 
conveying or transporting solid waste by truck, ship, pipeline, or other 
means. Unless the executive director determines that regulation of 
such activity is necessary to protect human health or the environment, 
the definition of processing does not include activities relating to 
those materials exempted by the administrator of the United States 
Environmental Protection Agency in accordance with the federal Solid 
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Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act, 42 United States Code, §§6901 et seq., as amended. 
(123) [(118)] Publicly-owned treatment works (POTW)--
Any device or system used in the  treatment (including recycling and 
reclamation) of municipal sewage or industrial wastes of a liquid na­
ture which is owned by a state or municipality (as defined by the  Clean  
Water Act, §502(4)). The definition includes sewers, pipes, or other 
conveyances only if they convey wastewater to a POTW providing 
treatment. 
(124) [(119)] Qualified groundwater scientist--A scientist 
or engineer who has received a baccalaureate or post-graduate degree in 
the natural sciences or engineering, and has sufficient training and ex­
perience in groundwater hydrology and related fields as may be demon­
strated by state registration, professional certifications, or completion 
of accredited university courses that enable that individual to make 
sound professional judgments regarding groundwater monitoring and 
contaminant fate and transport. 
(125) [(120)] Receiving country--A foreign country to 
which a hazardous waste is sent for the purpose of treatment, storage, 
or disposal (except short-term storage incidental to transportation). 
(126) [(121)] Regional administrator--The regional admin­
istrator for the United States Environmental Protection Agency region 
in which the facility is located, or his designee. 
(127) [(122)] Remediation--The act of eliminating or re­
ducing the concentration of contaminants in contaminated media. 
(128) [(123)] Remediation waste--All solid and hazardous 
wastes, and all media (including groundwater, surface water, soils, and 
sediments) and debris, which contain listed hazardous wastes or which 
themselves exhibit a hazardous waste characteristic, that are managed 
for the purpose of implementing corrective action requirements under 
§335.167 of this title (relating to Corrective Action for Solid Waste 
Management Units) and Texas Water Code, §7.031 (Corrective Action 
Relating to Hazardous Waste). For a given facility, remediation wastes 
may originate only from within the facility boundary, but may include 
waste managed in implementing corrective action for releases beyond 
the facility boundary under §335.166(5) of this title (relating to Cor­
rective Action Program) or §335.167(c) of this title. 
(129) [(124)] Remove--To take waste, contaminated de­
sign or operating system components, or contaminated media away 
from a waste management unit, facility, or area to another location for 
treatment, storage, or disposal. 
(130) [(125)] Replacement unit--A landfill, surface im­
poundment, or waste pile unit: 
moved; and 
(A) from which all or substantially all the waste is re­
(B) that is subsequently reused to treat, store, or dispose 
of hazardous waste. "Replacement unit" does not apply to a unit from 
which waste is removed during closure, if the subsequent reuse solely 
involves the disposal of waste from that unit and other closing units or 
corrective action areas at the facility, in accordance with an approved 
closure plan or United States Environmental Protection Agency or state 
approved corrective action. 
(131) [(126)] Representative sample--A sample of a uni­
verse or whole (e.g., waste pile, lagoon, groundwater) which can be 
expected to exhibit the average properties of the universe or whole. 
(132) [(127)] Run-off--Any rainwater, leachate, or other 
liquid that drains over land from any part of a facility. 
(133) [(128)] Run-on--Any rainwater, leachate, or other 
liquid that drains over land onto any part of a facility. 
(134) [(129)] Saturated zone or zone of saturation--That 
part of the earth’s crust in which all voids are filled with water. 
(135) [(130)] Shipment--Any action involving the con­
veyance of municipal hazardous waste or industrial solid waste by any 
means off-site. 
(136) [(131)] Sludge dryer--Any enclosed thermal treat­
ment device that is used to dehydrate sludge and that has a maximum 
total thermal input, excluding the heating valve of the sludge itself, of 
2,500 British thermal units per pound of sludge treated on a wet-weight 
basis. 
(137) [(132)] Small quantity generator--A generator who 
generates less than 1,000 kilograms of hazardous waste in a calendar 
month. 
(138) (133)] Solid  waste-­
(A) 
[
Any garbage, refuse, sludge from a waste treatment 
plant, water supply treatment plant or air pollution control facility, and 
other discarded material, including solid, liquid, semisolid, or con­
tained gaseous material resulting from industrial, municipal, commer­
cial, mining, and agricultural operations, and from community and in­
stitutional activities, but does not include: 
(i) solid or dissolved material in domestic sewage, 
or solid or dissolved material in irrigation return flows, or industrial 
discharges subject to regulation by permit issued in accordance with 
Texas Water Code, Chapter 26 (an exclusion applicable only to the ac­
tual point source discharge that does not exclude industrial wastewaters 
while they are being collected, stored, or processed before discharge, 
nor does it exclude sludges that are generated by industrial wastewater 
treatment); 
(ii) uncontaminated soil, dirt, rock, sand, and other 
natural or man-made inert solid materials used to fill land if the object 
of the fill is to make the land suitable for the construction of surface 
improvements. The material serving as fill  may also serve  as  a surface  
improvement such as a structure foundation, a road, soil erosion con­
trol, and flood protection. Man-made materials exempted under this 
provision shall only be deposited at sites where the construction is in 
progress or imminent such that rights to the land are secured and engi­
neering, architectural, or other necessary planning have been initiated. 
Waste disposal shall be considered to have occurred on any land which 
has been filled with man-made inert materials under this provision if 
the land is sold, leased, or otherwise conveyed prior to the completion 
of construction of the surface improvement. Under such conditions, 
deed recordation shall be required. The deed recordation shall include 
the information required under §335.5(a) of this title (relating to Deed 
Recordation of Waste Disposal), prior to sale or other conveyance of 
the property; 
(iii) waste materials which result from activities as­
sociated with the exploration, development, or production of oil or gas 
or geothermal resources, as those activities are defined in this section, 
and any other substance or material regulated by the Railroad Commis­
sion of Texas in accordance with the Natural Resources Code, §91.101, 
unless such waste, substance, or material results from activities as­
sociated with gasoline plants, natural gas, or natural gas liquids pro­
cessing plants, pressure maintenance plants, or repressurizing plants 
and is a hazardous waste as defined by the administrator of the United 
States Environmental Protection Agency in accordance with the fed­
eral Solid Waste Disposal Act, 42 United States Code, §§6901 et seq., 
as amended; or 
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(iv) a material excluded by 40 Code of Federal Reg­
ulations (CFR) §261.4(a)(1) - (22) [(21)], as amended through July 28, 
2006 (71 FR 42928) [July 24, 2002 (67 FR 48393)], subject to the 
changes in this clause, or by variance granted under §335.18 of this 
title (relating to Variances from Classification as a Solid Waste) and 
§335.19 of this title (relating to Standards and Criteria for Variances 
from Classification as a Solid Waste). For the purposes of the exclusion 
under 40 CFR §261.4(a)(16), 40 CFR §261.38 is adopted by reference 
as amended through July 10, 2000 (65 FR 42292), and is revised as fol­
lows, with "subparagraph (A)(iv) under the definition of ’solid Waste’ 
in 30 TAC §335.1" meaning "subparagraph (A)(iv) under the definition 
of ’solid Waste’ in §335.1 of this title (relating to Definitions)": 
(I) in the certification statement under 40 CFR 
§261.38(c)(1)(i)(C)(4), the reference to "40 CFR §261.38" is changed 
to "40 CFR §261.38, as revised under subparagraph (A)(iv) under the 
definition of ’Solid Waste’ in 30 TAC §335.1," and the reference to "40 
CFR §261.28(c)(10)" is changed to "40 CFR §261.38(c)(10)"; 
(II) in 40 CFR §261.38(c)(2), the references to 
"§260.10 of this chapter" are changed to "§335.1 of this title (relating 
to Definitions)," and the reference to "parts 264 or 265 of this chapter" 
is changed to "Chapter 335, Subchapter E of this title (relating to In­
terim Standards for Owners and Operators of Hazardous Waste Treat­
ment, Storage, or Disposal Facilities) or Chapter 335, Subchapter F of 
this title (relating to Permitting Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, or Disposal Facilities)"; 
(III) in 40 CFR §261.38(c)(3) - (5), the refer­
ences to "parts 264 and 265, or §262.34 of this chapter" are changed to 
"Chapter 335, Subchapter E of this title (relating to Interim Standards 
for Owners and Operators of Hazardous Waste Treatment, Storage, or 
Disposal Facilities) and Chapter 335, Subchapter F of this title (relat­
ing to Permitting Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage, or Disposal Facilities), or §335.69 of this 
title (relating to Accumulation Time)"; 
(IV) in 40 CFR §261.38(c)(5), the reference to 
"§261.6(c) of this chapter" is changed to "§335.24(e) and (f) of this title 
(relating to Requirements for Recyclable Materials and Nonhazardous 
Recyclable Materials)"; 
(V) in 40 CFR §261.38(c)(7), the references 
to "appropriate regulatory authority" and "regulatory authority" are 
changed to "executive director"; 
(VI) in 40 CFR §261.38(c)(8), the reference to 
"§262.11 of this chapter" is changed to "§335.62 of this title (relating 
to Hazardous Waste Determination and Waste Classification)"; 
(VII) in 40 CFR §261.38(c)(9), the reference to 
"§261.2(c)(4) of this chapter" is changed to §335.1(138)[(133)](D)(iv) 
" of this title (relating to Definitions)"; and 
(VIII) in 40 CFR §261.38(c)(10), the reference to 
"implementing authority" is changed to "executive director." 
(B) A discarded material is any material which is: 
(i) abandoned, as explained in subparagraph (C) of 
this paragraph; 
(ii) recycled, as explained in subparagraph (D) of 
this paragraph; 
(iii) considered inherently waste-like, as explained 
in subparagraph (E) of this paragraph; or 
(iv) a military munition identified  as  a solid  waste in  
40 CFR §266.202. 
(C) Materials are solid wastes if they are abandoned by 
being: 
(i) disposed of; 
(ii) burned or incinerated; or 
(iii) accumulated, stored, or processed (but not recy­
cled) before or in lieu of being abandoned by being disposed of, burned, 
or incinerated. 
(D) Except for materials described in subparagraph (H) 
of this paragraph, materials are solid wastes if they are "recycled" or 
accumulated, stored, or processed before recycling as specified in this 
subparagraph. The chart referred to as Table 1 indicates only which 
materials are considered to be solid wastes when they are recycled and 
is not intended to supersede the definition of solid waste provided in 
subparagraph (A) of this paragraph. 
(i) Used in a manner constituting disposal. Materi­
als noted with an asterisk in Column 1 of Table 1 are solid wastes when 
they are: 
(I) applied to or placed on the  land  in a manner 
that constitutes disposal; or 
(II) used to produce products that are applied to 
or placed on the land or are otherwise contained in products that are 
applied to or placed on the land (in which cases the product itself re­
mains a solid waste). However, commercial chemical products listed 
in 40 CFR §261.33 are not solid wastes if they are applied to the land 
and that is their ordinary manner of use. 
(ii) Burning for energy recovery. Materials noted 
with an asterisk in Column 2 of Table 1 are solid wastes when they 
are: 
(I) burned to recover energy; or 
(II) used to produce a fuel or are otherwise con­
tained in fuels (in which cases the fuel itself remains a solid waste). 
However, commercial chemical products, which are listed in 40 CFR 
§261.33, not listed in §261.33, but that exhibit one or more of the haz­
ardous waste characteristics, or will be considered nonhazardous waste 
if disposed, are not solid wastes if they are fuels themselves and burned 
for energy recovery. 
(iii) Reclaimed. Materials noted with an asterisk in 
Column 3 of Table 1 are solid wastes when reclaimed (except as pro­
vided under 40 CFR §261.4(a)(17)). Materials without an asterisk in 
Column 3 of Table 1 are not solid wastes when reclaimed. 
(iv) Accumulated speculatively. Materials noted 
with an asterisk in Column 4 of  Table  1 are  solid wastes when accu­
mulated speculatively. 
Figure: 30 TAC §335.1(138)(D)(iv) 
[Figure: 30 TAC §335.1(133)(D)(iv)] 
(E) Materials that are identified by the administrator of 
the EPA as inherently waste-like materials under 40 CFR §261.2(d) are 
solid wastes when they are recycled in any manner. 
(F) Materials are not solid wastes when they can be 
shown to be recycled by being: 
(i) used or reused as ingredients in an industrial 
process to make a product, provided the materials are not being 
reclaimed; 
(ii) used or reused as effective substitutes for com­
mercial products; 
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(iii) returned to the original process from which they 
were generated, without first being reclaimed or land disposed. The 
material must be returned as a substitute for feedstock materials. In 
cases where the original process to which the material is returned is a 
secondary process, the materials must be managed such that there is no 
placement on the land. In cases where the materials are generated and 
reclaimed within the primary mineral processing industry, the condi­
tions of the exclusion found at 40 CFR §261.4(a)(17) apply rather than 
this provision; or 
(iv) secondary materials that are reclaimed and re­
turned to the original process or processes in which they were gener­
ated where they are reused in the production process provided: 
(I) only tank storage is involved, and the entire 
process through completion of reclamation is closed by being en­
tirely connected with pipes or other comparable enclosed means of 
conveyance; 
(II) reclamation does not involve controlled 
flame combustion (such as occurs in boilers, industrial furnaces, or 
incinerators); 
(III) the secondary materials are never accumu­
lated in such tanks for over 12 months without being reclaimed; and 
(IV) the reclaimed material is not used to produce 
a fuel, or used to produce products that are used in a manner constitut­
ing disposal. 
(G) Except for materials described in subparagraph (H) 
of this paragraph, the following materials are solid wastes, even if the 
recycling involves use, reuse, or return to the original process, as de­
scribed in subparagraph (F) of this paragraph: 
(i) materials used in a manner constituting disposal, 
or used to produce products that are applied to the land; 
(ii) materials burned for energy recovery, used to 
produce a fuel, or contained in fuels; 
(iii) materials accumulated speculatively; or 
(iv) materials deemed to be inherently waste-like by 
the administrator of the EPA, as described in 40 CFR §261.2(d)(1) and 
(2). 
(H) With the exception of contaminated soils which are 
being relocated for use under §350.36 of this title (relating to Reloca­
tion of Soils Containing Chemicals of Concern for Reuse Purposes) and 
other contaminated media, materials that will otherwise be identified 
as nonhazardous solid wastes if disposed of are not considered solid 
wastes when recycled by being applied to the land or used as ingredi­
ents in products that are applied to the land, provided these materials 
can be shown to meet all of the following criteria: 
(i) a legitimate market exists for the recycling mate­
rial as well as its products; 
(ii) the recycling material is managed and protected 
from loss as will be raw materials or ingredients or products; 
(iii) the quality of the product is not degraded by 
substitution of raw material/product with the recycling material; 
(iv) the use  of  the recycling material is an ordinary 
use and it meets or exceeds the specifications of the product it is replac­
ing without treatment or reclamation, or if the recycling material is not 
replacing a product, the recycling material is a legitimate ingredient in 
a production process and meets or exceeds raw material specifications 
without treatment or reclamation; 
(v) the recycling material is not burned for energy 
recovery, used to produce a fuel, or contained in a fuel; 
(vi) the recycling material can be used as a product 
itself or to produce products as it is generated without treatment or 
reclamation; 
(vii) the recycling material must not present an in­
creased risk to human health, the environment, or waters in the state 
when applied to the land or used in products which are applied to the 
land and the material, as generated: 
(I) is a Class 3 waste under Subchapter R of this 
chapter (relating to Waste Classification), except for arsenic, cadmium, 
chromium, lead, mercury, nickel, selenium, and total dissolved solids; 
and 
(II) for the metals listed in subclause (I) of this 
clause: 
(-a-) is a Class 2 or Class 3 waste under Sub­
chapter R of this chapter; and 
(-b-) does not exceed a concentration limit 
under §312.43(b)(3), Table 3 of this title (relating to Metal Limits); 
and 
(viii) with the exception of the requirements under 
§335.17(a)(8) of this title (relating to Special Definitions for Recyclable 
Materials and Nonhazardous Recyclable Materials): 
(I) at least 75% (by weight or volume) of the an­
nual production of the recycling material must be recycled or trans­
ferred to a different site and recycled on an annual basis; and 
(II) if the recycling material is placed in protec­
tive storage, such as a silo or other protective enclosure, at least 75% 
(by weight or volume) of the annual production of the recycling mate­
rial must be recycled or transferred to a different site and recycled on a 
biennial basis. 
(I) Respondents in actions to enforce the industrial solid 
waste regulations who raise a claim that a certain material is not a solid 
waste, or is conditionally exempt from regulation, must demonstrate 
that there is a known market or disposition for the material, and that 
they meet the terms of the exclusion or exemption. In doing so, they 
must provide appropriate documentation (such as contracts showing 
that a second person uses the material as an ingredient in a production 
process) to demonstrate that the material is not a waste, or is exempt 
from regulation. In addition, owners or operators of facilities claiming 
that they actually are recycling materials must show that they have the 
necessary equipment to do so and that the recycling activity is legiti­
mate and beneficial. 
(J) Materials that are reclaimed from solid wastes and 
that are used beneficially are not solid wastes and hence are not haz­
ardous wastes under 40 CFR §261.3(c) unless the reclaimed material is 
burned for energy recovery or used in a manner constituting disposal. 
(K) Other portions of this chapter that relate to solid 
wastes that are recycled include §335.6 of this title (relating to Noti­
fication Requirements), §§335.17 - 335.19 of this title, §335.24 of this 
title (relating to Requirements for Recyclable Materials and Nonhaz­
ardous Recyclable Materials), and Subchapter H of this chapter (relat­
ing to Standards for the Management of Specific Wastes and Specific 
Types of Facilities). 
(139) [(134)] Sorbent--A material that is used to soak up 
free liquids by either adsorption or absorption, or both. Sorb means to 
either adsorb or absorb, or both. 
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(140) [(135)] Spill--The accidental spilling, leaking, 
pumping, emitting, emptying, or dumping of solid waste or hazardous 
wastes or materials which, when spilled, become solid waste or 
hazardous wastes into or on any land or water. 
(141) [(136)] Staging pile--An accumulation of solid, non-
flowing remediation waste, as defined in this section, that is not a con­
tainment building and that is used only during remedial operations for 
temporary storage at a facility. Staging piles must be designated by the 
executive director according to the requirements of 40 Code of Federal 
Regulations §264.554, as adopted by reference under §335.152(a) of 
this title (relating to Standards). 
(142) Standard Permit--A written permit issued by the 
commission which, by its conditions, may authorize the permittee to 
construct, install, modify, or operate a specified municipal hazardous 
waste non-thermal treatment and/or storage facility in accordance with 
specified limitations. 
(143) [(137)] Storage--The holding of solid waste for a 
temporary period, at the end of which the waste is processed, disposed 
of, recycled, or stored elsewhere. 
(144) [(138)] Sump--Any pit or reservoir that meets the 
definition of tank in this section and those troughs/trenches connected 
to it that serve to collect solid waste or hazardous waste for transport 
to solid waste or hazardous waste treatment, storage, or disposal fa­
cilities; except that as used in the landfill, surface impoundment, and 
waste pile rules, "sump" means any lined pit or reservoir that serves to 
collect liquids drained from a leachate collection and removal system 
or leak detection system for subsequent removal from the system. 
(145) [(139)] Surface impoundment or impoundment--A 
facility or part of a facility which is a natural topographic depression, 
man-made excavation, or diked area formed primarily of earthen ma­
terials (although it may be lined with man-made materials), which is 
designed to hold an accumulation of liquid wastes or wastes contain­
ing free liquids, and which is not an injection well or a corrective ac­
tion management unit. Examples of surface impoundments are hold­
ing, storage, settling, and aeration pits, ponds, and lagoons. 
(146) [(140)] Tank--A stationary device, designed to con­
tain an accumulation of solid waste which is constructed primarily of 
non-earthen materials (e.g., wood, concrete, steel, plastic) which pro­
vide structural support. 
(147) [(141)] Tank system--A solid waste or hazardous 
waste storage or processing tank and its associated ancillary equipment 
and containment system. 
(148) [(142)] TEQ--Toxicity equivalence, the international 
method of relating the toxicity of various dioxin/furan congeners to the 
toxicity of 2,3,7,8-tetrachlorodibenzo-p-dioxin. 
(149) [(143)] Thermal processing--The processing of solid 
waste or hazardous waste in a device which uses elevated temperatures 
as the primary means to change the chemical, physical, or biological 
character or composition of the solid waste or hazardous waste. Ex­
amples of thermal processing are incineration, molten salt, pyrolysis, 
calcination, wet air oxidation, and microwave discharge. (See also "in­
cinerator" and "open burning.") 
(150) [(144)] Thermostat--Has the definition adopted un­
der §335.261 of this title (relating to Universal Waste Rule). 
(151) [(145)] Totally enclosed treatment facility--A facil­
ity for the processing of hazardous waste which is directly connected 
to an industrial production process and which is constructed and op­
erated in a manner which prevents the release of any hazardous waste 
or any constituent thereof into the environment during processing. An 
example is a pipe in which acid waste is neutralized. 
(152) [(146)] Transfer facility--Any transportation-related 
facility including loading docks, parking areas, storage areas, and other 
similar areas where shipments of hazardous or industrial solid waste are 
held during the normal course of transportation. 
(153) [(147)] Transit country--Any foreign country, other 
than a receiving country, through which a hazardous waste is trans­
ported. 
(154) [(148)] Transport vehicle--A motor vehicle or rail car 
used for the transportation of cargo by any mode. Each cargo-carrying 
body (trailer, railroad freight car, etc.) is a separate transport vehicle. 
Vessel includes every description of watercraft, used or capable of be­
ing used as a means of transportation on the water. 
(155) [(149)] Transporter--Any person who conveys or 
transports municipal hazardous waste or industrial solid waste by 
truck, ship, pipeline, or other means. 
(156) [(150)] Treatability study--A study in which a haz­
ardous or industrial solid waste is subjected to a treatment process to 
determine: 
process; 
(A) whether the waste is amenable to the treatment 
(B) what pretreatment (if any) is required; 
(C) the optimal process conditions needed to achieve 
the desired treatment; 
(D) the efficiency of a treatment process for a specific 
waste or wastes; or 
(E) the characteristics and volumes of residuals from a 
particular treatment process. Also included in this definition for the 
purpose of 40 Code of Federal Regulations §261.4(e) and (f) (§§335.2, 
335.69, and 335.78 of this title (relating to Permit Required; Accumu­
lation Time; and Special Requirements for Hazardous Waste Generated 
by Conditionally Exempt Small Quantity Generators)) exemptions are 
liner compatibility, corrosion, and other material compatibility studies 
and toxicological and health effects studies. A treatability study is not a 
means to commercially treat or dispose of hazardous or industrial solid 
waste. 
(157) [(151)] Treatment--To apply a physical, biological, 
or chemical process(es) to wastes and contaminated media which sig­
nificantly reduces the toxicity, volume, or mobility of contaminants and 
which, depending on the process(es) used, achieves varying degrees of 
long-term effectiveness. 
(158) (152)] Treatment zone--A soil area of the unsatu­
rated zone of a land treatment unit within which hazardous constituents 
are degraded, tran
[
sferred, or immobilized. 
(159) [(153)] Underground injection--The subsurface em­
placement of fluids through a bored, drilled, or driven well; or through 
a dug well, where the depth of the dug well is greater than the largest 
surface dimension. (See also "injection well.") 
(160) [(154)] Underground tank--A device meeting the 
definition of tank in this section whose entire surface area is totally 
below the surface of and covered by the ground. 
(161) [(155)] Unfit-for-use tank system--A tank system 
that has been determined through an integrity assessment or other 
inspection to be no longer capable of storing or processing solid waste 
or hazardous waste without posing a threat of release of solid waste or 
hazardous waste to the environment. 
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(162) [(156)] Universal waste--Any of the hazardous 
wastes defined as universal waste under §335.261(b)(13)(F) of this 
title (relating to Universal Waste Rule) that are managed under the 
universal waste requirements of Subchapter H, Division 5 of this 
chapter (relating to Universal Waste Rule). 
(163) [(157)] Universal waste handler--Has the definition 
adopted under §335.261 of this title (relating to Universal Waste Rule). 
(164) [(158)] Universal waste transporter--Has the defini­
tion adopted under §335.261 of this title (relating to Universal Waste 
Rule). 
(165) [(159)] Unsaturated zone or zone of aeration--The 
zone between the land surface and the water table. 
(166) [(160)] Uppermost aquifer--The geologic formation 
nearest the natural ground surface that is an aquifer, as well as lower 
aquifers that are hydraulically interconnected within the facility’s prop­
erty boundary. 
(167) [(161)] Used oil--Any oil that has been refined from 
crude oil, or any synthetic oil, that has been used, and, as a result of 
such use, is contaminated by physical or chemical impurities. Used oil 
fuel includes any fuel produced from used oil by processing, blending, 
or other treatment. Rules applicable to nonhazardous used oil, oil char­
acteristically hazardous from use versus mixing, conditionally exempt 
small quantity generator hazardous used oil, and household used oil af­
ter collection that will be recycled are found in Chapter 324 of this title 
(relating to Used Oil  Standards)  and 40 Code of Federal Regulations 
Part 279 (Standards for Management of Used Oil). 
(168) [(162)] Wastewater  treatment unit--A device which: 
(A) is part of a wastewater treatment facility subject to 
regulation under either the Federal Water Pollution Control Act (Clean 
Water Act), 33 United States Code, §§466 et seq., §402 or §307(b), as 
amended; 
(B) receives and processes or stores an influent waste­
water which is a hazardous or industrial solid waste, or generates and 
accumulates a wastewater treatment sludge which is a hazardous or 
industrial solid waste, or processes or stores a wastewater treatment 
sludge which is a hazardous or industrial solid waste; and 
(C) meets the definition of tank or tank system as de­
fined in this section. 
(169) [(163)] Water (bulk shipment)--The bulk transporta­
tion of municipal hazardous waste or Class 1 industrial solid waste 
which is loaded or carried on board a vessel without containers or la­
bels. 
(170) [(164)] Well--Any shaft or pit dug or bored into the 
earth, generally of a cylindrical form, and often walled with bricks or 
tubing to prevent the earth from caving in. 
(171) [(165)] Zone of engineering control--An area under 
the control of the owner/operator that, upon detection of a solid waste 
or hazardous waste release, can be readily cleaned up prior to the re­
lease of solid waste or hazardous waste or hazardous constituents to 
groundwater or surface water. 
§335.2. Permit Required. 
(a) Except with regard to storage, processing, or disposal to 
which subsections (c) - (h) of this section apply, and as provided in 
§335.45(b) of this title (relating to Effect on Existing Facilities), and 
in accordance with the requirements of §335.24 of this title (relating 
to Requirements for Recyclable Materials and Nonhazardous Recy­
clable Materials) and §335.25 of this title (relating to Handling, Stor­
ing, Processing, Transporting, and Disposing of Poultry Carcasses), 
and as provided in §332.4 of this title (relating to General Require­
ments), no person may cause, suffer, allow, or permit any activity of 
storage, processing, or disposal of any industrial solid waste or mu­
nicipal hazardous waste unless such activity is authorized by a permit, 
amended permit, or other authorization from the Texas Commission on 
Environmental Quality (commission) or its predecessor agencies, the 
Department of State Health Services (DSHS), or other valid authoriza­
tion from a Texas state agency. No person may commence physical 
construction of a new hazardous waste management facility without 
first having submitted Part A and Part B of the permit application and 
received a finally effective permit. 
(b) In accordance with the requirements of subsection (a) of 
this section, no generator, transporter, owner or operator of a facility, 
or any other person may cause, suffer, allow, or permit its wastes to be 
stored, processed, or disposed of at an unauthorized facility or in viola­
tion of a permit. In the event this requirement is violated, the executive 
director will seek recourse against not only the person who stored, pro­
cessed, or disposed of the waste, but also against the generator, trans­
porter, owner or operator, or other person who caused, suffered, al­
lowed, or permitted its waste to be stored, processed, or disposed. 
(c) Any owner or operator of a solid waste management facil­
ity that is in existence on the effective date of a statutory or regulatory 
change that subjects the owner or operator to a requirement to obtain 
a hazardous waste permit who has filed a hazardous waste permit ap­
plication with the commission in accordance with the rules and regula­
tions of the commission, may continue the storage, processing, or dis­
posal of hazardous waste until such time as the commission approves 
or denies the application, or, if the owner or operator becomes subject 
to a requirement to obtain a hazardous waste permit after November 8, 
1984, except as provided by the United States Environmental Protec­
tion Agency (EPA) or commission rules relative to termination of in­
terim status. If a solid waste facility which has become a commercial 
hazardous waste management facility as a result of the federal toxic­
ity characteristic rule effective September 25, 1990, and is required to 
obtain a hazardous waste permit, such facility that qualifies for interim 
status is limited to those activities that qualify it for interim status until 
the facility obtains the hazardous waste permit. Owners or operators of 
municipal hazardous waste facilities that satisfied this requirement by 
filing an application on or before November 19, 1980, with the EPA are 
not required to submit a separate application with the DSHS. Applica­
tions filed under this section shall meet the requirements of §335.44 of 
this title (relating to Application for Existing On-Site Facilities). Own­
ers and operators of solid waste management facilities that are in exis­
tence on the effective date of statutory or regulatory amendments un­
der the Texas Solid Waste Disposal Act (Vernon’s Supplement 1991), 
Texas Civil Statutes, Article 4477-7, or the Resource Conservation and 
Recovery Act (RCRA), 42 United States Code, §§6901 et seq., that ren­
der the facilities subject to the requirement to obtain a hazardous waste 
permit, may continue to operate if Part A of their permit application is 
submitted no later than six months after the date of publication of reg­
ulations by the EPA under RCRA, which first require them to comply 
with the standards in Subchapter E of this chapter (relating to Interim 
Standards         
Storage, [Processing,] or Disposal Facilities), or Subchapter H of this 
chapter (relating to Standards for the Management of Specific Wastes  
and Specific Types of Facilities); or 30 days after the date they first 
become subject to the standards in these subchapters, whichever first 
occur; or for generators who generate greater than 100 kilograms but 
for Owners and Operators of Hazardous Waste Treatment,
less than 1,000 kilograms of hazardous waste in a calendar month and 
who process, store, or dispose of these wastes on-site, a Part A per­
mit application shall be submitted to the EPA by March 24, 1987, as 
required by 40 Code of Federal Regulations (CFR) §270.10(e)(1)(iii). 
This subsection shall not apply to a facility if it has been previously de­
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nied a hazardous waste permit or if authority to operate the facility has 
been previously terminated. Applications filed under this section shall 
meet the requirements of §335.44 of this title. For purposes of this sub­
section, a solid waste management facility is in existence if the owner 
or operator has obtained all necessary federal, state, and local precon­
struction approvals or permits, as required by applicable federal, state, 
and local hazardous waste control statutes, regulations, or ordinances; 
and either: 
(1) a continuous physical, on-site construction program has 
begun; or 
(2) the owner or operator has entered into contractual obli­
gations, which cannot be cancelled or modified without substantial loss, 
for construction of the facility to be completed within a reasonable time. 
(d) No permit shall be required for: 
(1) the processing or disposal of nonhazardous industrial 
solid waste, if the waste is processed or disposed on property owned 
or otherwise effectively controlled by the owner or operator of the in­
dustrial plant, manufacturing plant, mining operation, or agricultural 
operation from which the waste results or is produced; the property is 
within 50 miles of the plant or operation; and the waste is not com­
mingled with waste from any other source or sources (An industrial 
plant, manufacturing plant, mining operation, or agricultural operation 
owned by one person shall not be considered an "other source" with 
respect to other plants and operations owned by the same person.); 
(2) the storage of nonhazardous industrial solid waste, if 
the waste is stored on property owned or otherwise effectively con­
trolled by the owner or operator of the industrial plant, manufacturing 
plant, mining operation, or agricultural operation from which the waste 
results or is produced, and the waste is not commingled with waste from 
any other source or sources (An industrial plant, manufacturing plant, 
mining operation, or agricultural operation owned by one person shall 
not be considered an "other source" with respect to other plants and 
operations owned by the same person.); 
(3) the storage or processing of nonhazardous industrial 
solid waste,  if the  waste is processed in an elementary neutralization  
unit; 
(4) the collection, storage, or processing of nonhazardous 
industrial solid waste, if the waste is collected, stored, or processed as 
part of a treatability study; 
(5) the storage of nonhazardous industrial solid waste, if 
the waste is stored in a transfer facility in containers for a period of 
ten days or less, unless the executive director determines that a permit 
should be required in order to protect human health and the environ­
ment; 
(6) the storage or processing of nonhazardous industrial 
solid waste, if the waste is processed in a publicly owned treatment 
works with discharges subject to regulation under the Clean Waste Act, 
§402, as amended through October 4, 1996, if the owner or operator has 
a National Pollutant Discharge Elimination System permit and com­
plies with the conditions of the permit; 
(7) the storage or processing of nonhazardous industrial 
solid waste, if the waste is stored or processed in a wastewater unit and 
is discharged in accordance with a Texas Pollutant Discharge Elimina­
tion System authorization issued under Texas Water Code, Chapter 26; 
(8) the storage or processing of nonhazardous industrial 
solid waste, if the waste is stored or processed in a wastewater treat­
ment unit that discharges to a publicly owned treatment works and the 
units are located at a noncommercial solid waste management facility; 
or 
(9) the storage or processing of nonhazardous industrial 
solid waste, if the waste is processed in a wastewater treatment unit 
that discharges to a publicly owned treatment works liquid wastes that 
are incidental to the handling, processing, storage, or disposal of solid 
wastes at municipal solid waste facilities or commercial industrial solid 
waste landfill facilities. 
(e) No permit shall be required for the on-site storage of haz­
ardous waste by a person who is a conditionally exempt small quantity 
generator as described in §335.78 of this title (relating to Special Re­
quirements for Hazardous Waste Generated by Conditionally Exempt 
Small Quantity Generators). 
(f) No permit under this chapter shall be required for the stor­
age, processing, or disposal of hazardous waste by a person described 
in §335.41(b) - (d) of this title (relating to Purpose, Scope, and Appli­
cability) or for the storage of hazardous waste under the provisions of 
40 CFR §261.4(c) and (d). 
(g) No permit under this chapter shall be required for the stor­
age, processing, or disposal of hazardous industrial waste or municipal 
hazardous waste that is generated or collected for the purpose of con­
ducting treatability studies. Such samples are subject to the require­
ments in 40 CFR §261.4(e) and (f), as amended and adopted in the 
CFR through February 18, 1994, as published in the Federal Register 
(59 FR 8362), which are adopted by reference. 
(h) A person may obtain authorization from the executive di­
rector for the storage, processing, or disposal of nonhazardous indus­
trial solid waste in an interim status landfill that has qualified for interim 
status in accordance with 40 CFR Part 270, Subpart G, and that has 
complied with the standards in Subchapter E of this chapter, by com­
plying with the notification and information requirements in §335.6 of 
this title (relating to Notification Requirements). The executive direc­
tor may approve or deny the request for authorization or grant the re­
quest for authorization subject to conditions, which may include, with­
out limitation, public notice and technical requirements. A request for 
authorization for the disposal of nonhazardous industrial solid waste 
under this subsection shall not be approved unless the executive direc­
tor determines that the subject facility is suitable for disposal of such 
waste at the facility as requested. At a minimum, a determination of 
suitability by the executive director must include approval by the ex­
ecutive director of construction of a hazardous waste landfill meeting 
the design requirements of 40 CFR §265.301(a). In accordance with 
§335.6 of this title, such person shall not engage in the requested ac­
tivities if denied by the executive director or unless 90 days’ notice has 
been provided and the executive director approves the request except 
where express executive director approval has been obtained prior to 
the expiration of the 90 days. Authorization may not be obtained under 
this subsection for: 
(1) nonhazardous industrial solid waste, the storage, pro­
cessing, or disposal of which is expressly prohibited under an existing 
permit or site development plan applicable to the facility or a portion 
of the facility; 
(2) polychlorinated biphenyl compounds wastes subject to 
regulation by 40 CFR Part 761; 
(3) explosives and shock-sensitive materials; 
(4) pyrophorics; 
(5) infectious materials; 
(6) liquid organic peroxides; 
(7) radioactive or nuclear waste materials, receipt of which 
will require a license from the TDH or the commission or any other 
successor agency; and 
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(8) friable asbestos waste unless authorization is obtained 
in compliance with the procedures established under §330.171(c)(3)(B) 
- (E) [§330.136(b)(6)(B) - (E)] of  this title (relating to Disposal of Spe­
cial Wastes). Authorizations obtained under this subsection shall be ef­
fective during the pendency of the interim status and shall cease upon 
the termination of interim status, final administrative disposition of the 
subject permit application, failure of the facility to operate the facility 
in compliance with the standards set forth in Subchapter E of this chap­
ter, or as otherwise provided by law. 
(i) Owners or operators of hazardous waste management units 
must have permits during the active life (including the closure period) 
of the unit. Owners or operators of surface impoundments, landfills, 
land treatment units, and waste pile units that received wastes after 
July 26, 1982, or that certified closure (according to 40 CFR §265.115) 
after January 26, 1983, must have post-closure permits, unless they 
demonstrate closure by removal or decontamination as provided under 
40 CFR §270.1(c)(5) and (6), or obtain an order in lieu of a post-closure 
permit, as provided in subsection (m) of this section. If a post-closure 
permit is required, the permit must address applicable provisions of 40 
CFR Part 264, and Subchapter F of this chapter (relating to Permit­
ting Standards for Owners and Operators of Hazardous Waste Treat­
ment, Storage, [Processing,] or Disposal Facilities) provisions concern­
ing groundwater monitoring, unsaturated zone monitoring, corrective 
action, and post-closure care requirements. The denial of a permit for 
the active life of a hazardous waste management facility or unit does 
not affect the requirement to obtain a post-closure permit under this 
section. 
(j) Upon receipt of the federal Hazardous and Solid Waste 
Act (HSWA) authorization for the commission’s Hazardous Waste 
Program, the commission shall be authorized to enforce the provisions 
that the EPA imposed in hazardous waste permits that were issued 
before the HSWA authorization was granted. 
(k) Any person who intends to conduct an activity under sub­
section (d) of this section shall comply with the notification require­
ments of §335.6 of this title. 
(l) No permit shall be required for the management of univer­
sal wastes by universal waste handlers or universal waste transporters, 
in accordance with the definitions and requirements of Subchapter H, 
Division 5 of this chapter (relating to Universal Waste Rule). 
(m) At the discretion of the commission, an owner or oper­
ator may obtain a post-closure order in lieu of a post-closure permit 
for interim status units, a corrective action management unit unless au­
thorized by a permit, or alternative corrective action requirements for 
contamination commingled from RCRA and solid waste management 
units. The post-closure order must address the facility-wide correc­
tive action requirements of §335.167 of this title (relating to Corrective 
Action for Solid Waste Management Units) and groundwater monitor­
ing requirements of §335.156 of this title (relating to Applicability of 
Groundwater Monitoring and Response). 
(n) Except as provided in subsection (d)(9) of this section, 
owners or operators of commercial industrial solid waste facilities 
that receive industrial solid waste for discharge to a publicly owned 
treatment works are required to obtain a permit under this subchapter. 
By June 1, 2006, owners or operators of existing commercial industrial 
solid waste facilities that receive industrial solid waste for discharge 
to a publicly owned treatment works must have a permit issued under 
this subchapter or obtain a general permit issued under Chapter 205 
of this title (relating to General Permits for Waste Discharges) to 
continue operating. A general permit issued under Chapter 205 of 
this title will authorize operations until a final decision is made on 
the application for an individual permit or 15 months, whichever is 
earlier. The general permit shall authorize operations for a maximum 
period of 15 months except that authorization may be extended on 
an individual basis in one-year increments at the discretion of the 
executive director. Should an application for a general permit issued 
under Chapter 205 of this title be submitted, the applicant shall also 
submit to the commission, by June 1, 2006, the appropriate informa­
tion to demonstrate compliance with financial assurance requirements 
for closure of industrial solid waste facilities in accordance with 
Chapter 37, Subchapter P of this title (relating to Financial Assurance 
for Hazardous and Nonhazardous Industrial Solid Waste Facilities). 
Owners or operators of commercial industrial solid waste facilities 
that receive industrial solid waste for discharge to a publicly owned 
treatment works operating under a general permit issued under Chapter 
205 of this title shall submit an application for a permit issued under 
this subchapter prior to September 1, 2006. 
(o) Treatment, storage, and disposal facilities that are other­
wise subject to permitting under RCRA and that meet the criteria in 
paragraphs (1) or (2) of this subsection, may be eligible for a standard 
permit under Subchapter U of this chapter (relating to Standards for 
Owners and Operators of Hazardous Waste Facilities Operating Under 
a Standard Permit) if they satisfy one of the two following criteria: 
(1) facility generates hazardous waste and then non-ther­
mally treats and/or stores hazardous waste on-site; or 
(2) facility receives hazardous waste generated off-site by 
a generator under the same ownership as the receiving facility. 
§335.29. Adoption of Appendices by Reference. 
The following appendices contained in 40 Code of Federal Regulations 
Part 261 are adopted by reference as amended and adopted through 
April 1, 1987, and as further amended as indicated in each paragraph: 
(1) Appendix I--Representative Sampling Methods (as 
amended through August, 1 2005 (70 Federal Register (FR) 44150)); 
(2) Appendix VII--Basis for Listing Hazardous Waste (as 
amended through February 24, 2005 (70 FR 9138)); 
(3) Appendix VIII--Hazardous Constituents (as amended 
through July 14, 2006 (71 FR 40254)) [February 24, 2005 (70 FR 
9138))]; and 
(4) Appendix IX--Wastes Excluded Under §260.20 and 
§260.22 (as amended through July 14, 2006 (71 FR 40254)) [October 
19, 1999 (64 FR 56256))]. 
§335.31. Incorporation of References. 
When used in Chapter 335 of this title (relating to Industrial Solid 
Waste and Municipal Hazardous Waste), the references contained in 
40 Code of Federal Regulations (CFR) §260.11 are incorporated by 
reference as amended and adopted in the CFR through September 8, 
2005 (70 FR 53420) [June 28, 2001 (66 FR 34374)]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901742 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
34 TexReg 3214 May 22, 2009 Texas Register 
♦ ♦ ♦ 
SUBCHAPTER B. HAZARDOUS WASTE 
MANAGEMENT GENERAL PROVISIONS 
30 TAC §335.47 
STATUTORY AUTHORITY 
The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105, (relating to General Pol­
icy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code, (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024, (relating to Rules and 
Standards) which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendment implements THSC, Chapter 361. 
§335.47. Special Requirements for Persons Eligible for a Federal 
Permit by Rule. 
(a) The following persons are eligible for a permit by rule un­
der 40 Code of Federal Regulations (CFR) §270.60: 
(1) the owner or operator of a barge or other vessel which 
accepts hazardous waste for ocean disposal; 
(2) the owner or operator of a publicly owned treatment 
works (POTW) which accepts hazardous waste for treatment; and 
(3) the owner or operator of an injection well used to dis­
pose of hazardous waste. 
(b) To be eligible for a permit by rule, such person shall  com­
ply with the requirements of 40 CFR §270.60 and the following rules: 
(1) 40 CFR §264.11 (EPA identification number); 
(2) 40 CFR §264.73(a) and (b)(1) (operating record); 
(3) 40 CFR §264.75 (biennial report); 
(4) §335.12 of this title (relating to Shipping Requirements 
Applicable to Owners or Operators of Storage, Processing, or Disposal 
Facilities); and 
(5) §335.15 of this title (relating to Recordkeeping and Re­
porting Requirements Applicable to Owners or Operators of Storage, 
Processing, or Disposal Facilities). 
(c) In addition to the requirements stated in subsection (b) of 
this section, the owner or operator of an injection well used to dispose 
of hazardous waste shall: 
(1) comply with the applicable personnel training require­
ments of 40 CFR §264.16; 
(2) when abandonment is completed, submit to the execu­
tive director certification by the owner or operator and certification by 
a Texas licensed professional engineer [an independent registered pro­
fessional engineer] that the facility has been closed in accordance with 
the specifications in §331.46 of this title (relating to Closure Standards 
[Plugging and Abandonment Standards]); and 
(3) for underground injection control permits issued after 
November 8, 1984, comply with §335.167 of this title (relating to Cor­
rective Action for Solid Waste Management Units). Where the un­
derground injection well is the only unit at a facility which requires a 
permit, comply with 40 CFR §270.14(d) (concerning information re­
quirements for solid waste management units). Persons who dispose 
of hazardous waste by means of underground injection must obtain a 
permit under the Texas Water Code, Chapter 27. 
(d) In addition to the requirements stated in subsection (b) of 
this section, the owner or operator of a POTW which accepts hazardous 
waste for treatment shall: 
(1) meet all federal, state, and local pretreatment require­
ments which would be applicable to the waste if it were being dis­
charged into the POTW through a sewer, pipe, or similar conveyance; 
and 
(2) for National Pollutant Discharge Elimination System 
permits issued after November 8, 1984, comply with §335.167 of this 
title. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901743 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER C. STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS WASTE 
30 TAC §335.69, §335.76 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code, (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§335.69. Accumulation Time. 
(a) Generators that comply with the requirements of paragraph 
(1) of this subsection are exempt from all requirements adopted by ref­
erence in §335.112(a)(6) and (7) of this title (relating to Standards), 
except 40 Code of Federal Regulations (CFR) §265.111 and §265.114. 
Except as provided in subsections (f) - (h) and (n) [(f) - (k)] of this sec­
tion, a generator may accumulate hazardous waste on-site for 90 days 
without a permit or interim status provided that: 
(1) the waste is placed: 
(A) in containers and the generator complies with the 
applicable requirements of 40 CFR Part 265, Subparts I, AA, and BB, 
and CC, as adopted by reference under §335.112(a) of this title; and/or 
(B) in tanks and the generator complies with the appli­
cable requirements of 40 CFR Part 265, Subparts J, AA, BB, and CC, 
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except 40 CFR §265.197(c) and §265.200, as adopted by reference un­
der §335.112(a) of this title; and/or 
(C) on drip pads and the generator complies with 
§335.112(a)(18) of this title and maintains the following records at the 
facility: a description of procedures that will be followed to ensure 
that all wastes are removed from the drip pad and associated collection 
system at least once every 90 days; and documentation of each waste 
removal, including the quantity of waste removed from the drip pad 
and the sump or collection system and the date and time of removal; 
and/or 
(D) [the waste is placed] in containment buildings and 
the generator complies with 40 CFR Part 265, Subpart DD, as adopted 
by reference under §335.112(a) of this title and has placed its profes­
sional engineer certification that the building complies with the design 
standards specified in 40 CFR §265.1101 in the facility’s operating 
record prior to operation of the unit. The owner or operator shall main­
tain the following records at the facility: 
(i) a written description of procedures to ensure that 
each waste volume remains in the unit for no more than 90 days, a 
written description of the waste generation and management practices 
for the facility showing that they are consistent with respecting the 90­
day limit, and documentation that the procedures are complied with; or 
(ii) documentation that the unit is emptied at least 
once every 90 days; 
(2) the date upon which each period of accumulation be­
gins is clearly marked and visible for inspection on each container; and 
(3) while being accumulated on-site, each container and 
tank is labeled or marked clearly with the words, "Hazardous Waste"; 
and 
(4) the generator complies with the following: 
(A) the requirements for owners or operators in 40 CFR 
Part 265, Subparts C and D and with 40 CFR §265.16, as adopted by 
reference in §335.112(a) of this title; 
(B) 40 CFR §268.7(a)(5), as adopted by reference under 
§335.431(c) of this title (relating to Purpose, Scope, and Applicability); 
and 
(C) §335.113 of this title (relating to Reporting of 
Emergency Situations by Emergency Coordinator). 
(b) A generator who accumulates hazardous waste for more 
than 90 days is an operator of a hazardous waste storage facility and 
is subject to the requirements of this chapter and Chapter 305 of this 
title (relating to Consolidated Permits) applicable to such owners and 
operators, unless he has been granted an extension to the 90-day period. 
Such extension may be granted by the executive director if hazardous 
wastes must remain on-site for longer than 90 days due to unforeseen, 
temporary, and uncontrollable circumstances. An extension of up to 
30 days may be granted at the discretion of the executive director on a 
case-by-case basis. 
(c) Persons exempted under this provision, who generate haz­
ardous waste, are still subject to the requirements in Subchapter A of 
this chapter (relating to Industrial Solid Waste and Municipal Haz­
ardous Waste in General) applicable to generators of Class 1 waste. 
(d) A generator, other than a conditionally exempt small quan­
tity generator regulated under §335.78 of this title (relating to Special 
Requirements for Hazardous Waste Generated by Conditionally Ex­
empt Small Quantity Generators), may accumulate as much as 55 gal­
lons of hazardous waste or one quart of acutely hazardous waste listed 
in 40 CFR §261.33(e) in containers at or near any point of generation 
where wastes initially accumulate, which is under the control of the op­
erator of the process generating the waste, without a permit or interim 
status and without complying with subsection (a) of this section pro­
vided he: 
(1) complies with 40 CFR §§265.171, 265.172, and 
265.173(a), as adopted by reference under §335.112(a) of this title 
[(relating to Standards)]; and 
(2) marks his containers either with the words "Hazardous 
Waste" or with other words that identify the contents of the containers. 
(e) A generator who accumulates either hazardous waste or 
acutely hazardous waste listed in 40 CFR §261.33(e) in excess of the 
amounts listed in subsection (d) of this section at or near any point of 
generation must, with respect to that amount of excess waste, comply 
within three days with subsection (a) of this section or other applicable 
provisions of this chapter. During the three-day period, the genera­
tor must continue to comply with subsection (d) of this section. The 
generator must mark the container holding the excess accumulation of 
hazardous waste with the date the excess amount began accumulating. 
(f) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month may 
accumulate hazardous waste on-site for 180 days or less without a per­
mit or without having interim status provided that: 
(1) the quantity of waste accumulated on-site never ex­
ceeds 6,000 kilograms; 
(2) the generator complies with the requirements of 40 
CFR Part 265, Subpart I, as adopted by reference under §335.112(a) 
of this title, except 40 CFR §265.176 and §265.178; 
(3) the generator complies with the requirements of 40 
CFR §265.201, as adopted by reference under §335.112(a) of this title; 
(4) the generator complies with the requirements of: 
(A) subsection (a)(2) and (3) of this section; 
(B) 40 CFR Part 265, Subpart C, as adopted by refer­
ence under §335.112(a) of this title; and 
(C) 40 CFR §268.7(a)(5), as adopted by reference under 
§335.431(c) of this title; and  
(5) the generator complies with the following require­
ments. 
(A) At all times there must be at least one employee ei­
ther on the premises or on call (i.e., available to respond to an emer­
gency by reaching the facility within a short  period of  time)  with  the  
responsibility for coordinating all emergency response measures spec­
ified in subparagraph (D) of this paragraph. This employee is the emer­
gency coordinator. 
(B) The generator must post the following information 
next to telephones that may be used to summon emergency assistance: 
(i) the name and telephone number of the emergency 
coordinator; 
(ii) location of fire extinguishers and spill control 
material, and, if present, fire alarm; and 
(iii) the telephone number of the fire department, un­
less the facility has a direct alarm. 
(C) The generator must ensure that all employees are 
thoroughly familiar with proper waste handling and emergency pro­
cedures, relevant to their responsibilities during normal facility opera­
tions and emergencies; 
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(D) The emergency coordinator or his designee must re­
spond to any emergencies that arise. The applicable responses are as 
follows. 
(i) In the event of a fire, call the fire department or 
attempt to extinguish it using a fire extinguisher. 
(ii) In the event of a spill, contain the flow of haz­
ardous waste to the extent possible, and as soon as is practicable, clean 
up the hazardous waste and any contaminated materials or soil. 
(iii) In the event of a fire, explosion, or other release 
which could threaten human health outside the facility or when the gen­
erator has knowledge that a spill has reached surface water, the gener­
ator must immediately notify the National Response Center (using its 
24-hour toll free number (800) 424-8802) and the commission accord­
ing to the procedures set out in the State of Texas oil and hazardous 
substances spill contingency plan. The reports must include the fol­
lowing information: 
(I) the name, address, and United States Envi­
ronmental Protection Agency (EPA) identification number of the gen­
erator; 
(II) date, time, and type of incident (e.g., spill or 
fire); 
(III) quantity and type of hazardous waste in­
volved in the incident; 
(IV) extent of injuries, if any; and 
(V) estimated quantity and disposition of recov­
ered materials, if any. 
(g) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month and 
who must transport his waste, or offer his waste for transportation, 
over a distance of 200 miles or more for off-site processing, storage, 
or disposal may accumulate hazardous waste on-site for 270 days or 
less without a permit or without having interim status, provided that he 
complies with the requirements of subsection (f) of this section. 
(h) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month and 
who accumulates hazardous waste in quantities exceeding 6,000 kilo­
grams or accumulates hazardous waste for more than 180 days (or for 
more than 270 days if he must transport his waste, or offer his waste 
for transportation, over a distance of 200 miles or more) is an operator 
of a storage facility and is subject to the requirements of this chapter 
(relating to Industrial Solid Waste and Municipal Hazardous Waste), 
and Subchapters E and F of this chapter (relating to Interim Standards 
for Owners and Operators of Hazardous Waste Treatment, Storage, or 
Disposal Facilities; and Permitting Standards for Owners and Opera­
tors of Hazardous Waste Treatment, Storage, or Disposal Facilities) and 
the permit requirements of Chapter 305 of this title (relating to Consol­
idated Permits), unless he has been granted an extension to the 180-day 
(or 270-day, if applicable) period. Such extension may be granted 
by the executive director if hazardous wastes must remain on-site for 
longer than 180 days (or 270 days, if applicable) due to unforeseen, 
temporary, and uncontrollable circumstances. An extension of up to 
30 days may be granted at the discretion of the executive director on a 
case-by-case basis. 
(i) A generator who generates or collects hazardous waste for 
the purpose of treatability studies is not subject to this section. 
(j) A generator of 1,000 kilograms or greater of hazardous 
waste per calendar month who also generates wastewater treatment 
sludges from electroplating operations that meet the listing description 
for EPA hazardous waste number F006, may accumulate F006 waste 
on-site for more than 90 days, but not more than 180 days without a 
permit or without having interim status provided that: 
(1) the generator has implemented pollution prevention 
practices that reduce the amount of any hazardous substances, pollu­
tants, or contaminants entering the F006 waste or otherwise released 
to the environment prior to its recycling; 
(2) the F006 waste is legitimately recycled through metals 
recovery; 
(3) no more than 20,000 kilograms of F006 waste is accu­
mulated on-site at any one time; and 
(4) the F006 waste is managed in accordance with the fol­
lowing: 
(A) the F006 waste is placed: 
(i) in containers and the generator complies with the 
applicable requirements of 40 CFR Part 265, Subparts I, AA, and BB, 
as adopted by reference under §335.112(a) of this title, and 40 CFR 
Part 265, Subpart CC; and/or 
(ii) in tanks and the generator complies with the ap­
plicable requirements of 40 CFR Part 265, Subparts J, AA, BB, as 
adopted by reference under §335.112(a) of this title, and 40 CFR Part 
265, Subpart CC, except 40 CFR §265.197(c) and §265.200; and/or 
(iii) in containment buildings and the generator 
complies with 40 CFR Part 265, Subpart DD, as adopted by reference 
under §335.112(a) of this title, and has placed its professional engineer 
certification that the building complies with the design standards 
specified in 40 CFR §265.1101 in the facility’s operating record prior 
to operation of the unit. The owner or operator shall maintain the 
following records at the facility: 
(I) a written description of procedures to ensure 
that the F006 waste remains in the unit for no more than 180 days, a 
written description of the waste generation and management practices 
for the facility showing that they are consistent with the 180-day limit, 
and documentation that the generator is complying with the procedures; 
or 
(II) documentation that the unit is emptied at 
least once every 180 days; 
(B) the generator complies with 40 CFR §265.111 and 
§265.114, as adopted by reference under §335.112(a)(6) of this title; 
(C) the date upon which each period of accumulation 
begins is clearly marked and visible for inspection on each container; 
(D) while being accumulated on-site, each container 
and tank is labeled or marked clearly with the words "Hazardous 
Waste"; and 
(E) the generator complies with the following: 
(i) the requirements for owners or operators in 40 
CFR Part 265, Subparts C and D, and 40 CFR §265.16, as adopted by 
reference under §335.112(a) of this title; 
(ii) 40 CFR §268.7(a)(5), as adopted by reference 
under §335.431(c) of this title; and 
(iii) §335.113 of this title. 
(k) A generator of 1,000 kilograms or greater of hazardous 
waste per calendar month who also generates wastewater treatment 
sludges from electroplating operations that meet the listing descrip­
tion for EPA hazardous waste number F006, and who must transport 
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this waste, or offer this waste for transportation, over a distance of 200 
miles or more for off-site metals recovery, may accumulate F006 waste 
on-site for more than 90 days, but not more than 270 days without a per­
mit or without having interim status if the generator complies with the 
requirements of subsection (j)(1) - (4) of this section. 
(l) A generator accumulating F006 waste in accordance with 
subsection (j) or (k) of this section who accumulates F006 waste on-site 
for more than 180 days (or for more than 270 days if the generator must 
transport this waste, or offer this waste for transportation, over a dis­
tance of 200 miles or more), or who accumulates more than 20,000 
kilograms of F006 waste on-site is an operator of a hazardous waste 
storage facility and is subject to the requirements of this chapter and 
Chapter 305 of this title applicable to such owners and operators, un­
less the generator has been granted an extension to the 180-day (or 
270-day if applicable) period or an exception to the 20,000 kilogram 
accumulation limit. Such extensions and exceptions may be granted by 
the executive director if F006 waste must remain on-site for longer than 
180 days (or 270 days if applicable) or if more than 20,000 kilograms 
of F006 waste must remain on-site due to unforeseen, temporary, and 
uncontrollable circumstances. An extension of up to 30 days or an ex­
ception to the accumulation limit may be granted at the discretion of 
the executive director on a case-by-case basis. 
(m) A generator who sends a shipment of hazardous waste to 
a designated facility with the understanding that the designated facil­
ity can accept and manage the waste and later receives that shipment 
back as a rejected load or residue in accordance with the manifest dis­
crepancy provisions of §335.10 of this title (relating to Shipping and 
Reporting Procedures Applicable to Generators of Hazardous Waste or 
Class 1 Waste and Primary Exporters of Hazardous Waste) may accu­
mulate the returned waste on-site in accordance with subsections (a) 
and (b) or (f) - (h) [(d), (e), and (f)] of this section depending on the 
amount of hazardous waste on-site in that calendar month. 
§335.76. Additional Requirements Applicable to International Ship-
ments. 
(a) Any person who exports hazardous waste to a foreign 
country or imports hazardous waste from a foreign country into 
the state must comply with the requirements of this title and with 
the special requirements of this section. Except to the extent the 
regulations contained in 40 Code of Federal Regulations (CFR) 
§262.58 as amended through July 14, 2006 (71 FR 40254), a  pri­
mary exporter of hazardous waste must comply with the special 
requirements of this section as they apply to primary exporters, and a 
transporter transporting hazardous waste for export must comply with 
applicable requirements of §335.11 of this title (relating to Shipping 
Requirements for Transporters of Hazardous Waste or Class 1 Waste) 
and §335.14 of this title (relating to Recordkeeping Requirements 
Applicable to Transporters of Hazardous Waste or Class 1 Waste) 
and Subchapter D of this chapter (relating to Standards Applicable 
to Transporters of Hazardous Waste). 40 CFR §262.58 sets forth the 
requirements of international agreements between the United States 
and receiving countries which establish different notice, export, and 
enforcement procedures for the transportation, processing, storage, 
and disposal of hazardous waste for shipments between the United 
States and those countries. 
(b) Exports of hazardous waste are prohibited except in com­
pliance with the applicable requirements of this subchapter, the spe­
cial requirements of this section, and §335.11 of this title and §335.14 
of this title [(relating to Recordkeeping Requirements Applicable to 
Transporters of Hazardous Waste or Class 1 Waste)] and Subchapter 
D of this chapter [(relating to Standards Applicable to Transporters of 
Hazardous Waste)]. Exports of hazardous waste are prohibited unless: 
(1) notification in accordance with the regulations con­
tained in 40 CFR §262.53, as amended and adopted through April 12, 
1996 (61 FR 16290) has been provided; 
(2) the receiving country has consented to accept the haz­
ardous waste; 
(3) a copy of the United States Environmental Protection 
Agency (EPA) acknowledgment of consent to the shipment accompa­
nies the hazardous waste shipment and, unless exported by rail, is at­
tached to the manifest (or shipping paper for exports by water (bulk 
shipment)); 
(4) the hazardous waste shipment conforms to the terms of 
the receiving country’s written consent as reflected in the EPA acknowl­
edgment of consent; and 
(5) the primary exporter complies with the manifest re­
quirements of §335.10 of this title (relating to Shipping and Reporting 
Procedures Applicable to Generators of Hazardous Waste or Class 1 
Waste and Primary Exporters of Hazardous Waste) except that: 
(A) the primary exporter must attach a copy of the EPA 
acknowledgment of consent to the shipment to the manifest which must 
accompany the hazardous waste shipment. For exports by rail or wa­
ter (bulk shipment), the primary exporter must provide the transporter 
with an EPA acknowledgment of consent which must accompany the 
hazardous waste but which need not be attached to the manifest except 
that for exports by water (bulk shipment) the primary exporter must at­
tach the copy of the EPA acknowledgment of consent to the shipping 
paper; and 
(B) the primary exporter may obtain the manifest from 
any source that is registered with the EPA as a supplier of manifests. 
(c) A primary exporter must submit an exception report to the 
executive director if: 
(1) he has not received a copy of the manifest signed by 
the transporter stating the date and place of departure from the United 
States within 45 days from the date it was accepted by the initial trans­
porter; 
(2) within 90 days from the date the waste was accepted 
by the initial transporter, the primary exportor has not received written 
confirmation from the foreign consignee that the hazardous waste was 
received; or 
(3) the waste was returned to the United States. 
(d) When importing hazardous waste into the state from a for­
eign country, a person must prepare a manifest in accordance with the 
requirements of §335.10 of this title for the manifest except: 
(1) in place of the generator’s name, address, and EPA 
identification number, the name and address of the foreign generator 
and the importer’s name, address, and EPA identification number must 
be used; 
(2) in place of the generator’s signature on the certification 
statement, the United States importer or his agent must sign and date 
the certification and obtain the signature of the initial transporter; and 
(3) a person who imports hazardous waste may obtain the 
Uniform Hazardous Waste Manifest from any source that is registered 
with the EPA as a supplier of the manifests. 
(e) Any person exporting hazardous waste shall file an annual 
report with the executive director as required in §335.9 of this title (re­
lating to Recordkeeping and Annual Reporting Procedures Applicable 
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to Generators) summarizing the types, quantities, frequency, and ulti­
mate destination of all such hazardous waste exported during the pre­
vious calendar year. 
(f) Any person who exports hazardous waste to a foreign coun­
try or imports hazardous waste from a foreign country into the state 
must comply with the requirements of the regulations contained in 
40 CFR §262.58 (International Agreements), as amended and adopted 
through April 12, 1996 (61 FR 16290). 
(g) Except to the extent that they are clearly inconsistent with 
Texas Health and Safety Code, Chapter 361, or the rules of the com­
mission, primary exporters must comply with the regulations contained 
in 40 CFR §262.57, which are in effect as of November 8, 1986. 
(h) Transfrontier shipments of hazardous waste for recovery 
within the Organization for Economic Cooperation and Development 
are subject to 40 CFR Part 262, Subpart H, which is adopted by ref­
erence as amended and adopted in the CFR through July 14, 2006 (71 
FR 40254) [April 12, 1996 (61 FR 16290)]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901744 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER E. INTERIM STANDARDS FOR 
OWNERS AND OPERATORS OF HAZARDOUS 
WASTE TREATMENT, STORAGE, OR 
DISPOSAL FACILITIES 
30 TAC §§335.112, 335.116, 335.118, 335.125 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code, (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§335.112. Standards. 
(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 265 (including all appendices to Part 265) (ex­
cept as otherwise specified herein) are adopted by reference as amended 
and adopted in the CFR through June 1, 1990 (55 FR 22685) and as fur­
ther amended as indicated in each paragraph of this subsection: 
(1) Subpart B - General Facility Standards (as amended 
th December 8, 1997 (62 FR 
64636))
July 14, 2006 (71 FR 40254)) rough [
]; 
(2) Subpart C - Preparedness and Prevention; 
(3) Subpart D - Contingency Plan and Emergency Proce­
dures (as amended through July 14, 2006 (71 FR 40254)), except  40  
CFR §265.56(d); 
(4) Subpart E - Manifest System, Recordkeeping and Re­
porting (as amended through April 4, 2006 (71 FR 16862)); [June 16, 
2005 (70 CFR 35037)).] 
(5) Subpart F - Groundwater Monitoring (as amended 
through April 4, 2006 (71 FR 16862)) [October 22, 1998 (63 FR 
56709))], except 40 CFR §265.90 and §265.94; 
(6) Subpart G - Closure and Post-Closure (as amended 
through July 14, 2006 (71 FR 40254)) [October 22, 1998 (63 FR 
56709))]; except 40 CFR §265.112(d)(3) and (4) and §265.118(e) and 
(f); 
(7) Subpart H - Financial Requirements (as amended 
through September 16, 1992 (57 FR 42832)); except 40 CFR 
§§265.140, 265.141, 265.142(a)(2), 265.142(b) and (c), 265.143(a) ­
(g), 265.144(b) and (c), 265.145(a) - (g), 264.146, 265.147(a) - (d), 
265.147(f) - (k), and 265.148 - 265.150; 
(8) Subpart I - Use and Management of Containers (as 
amended through July 14, 2006 (71 FR 40254)) [November 25, 1996 
(61 FR 59932))]; 
(9) Subpart J - Tank Systems (as amended through July 14, 
2006 (71 FR 40254)), [ ]; 
(10) Subpa
November 25, 1996 (61 FR 59932))
rt K - Surface Impoundments (as amended 
through July 14, 2006 (71 FR 40254)) [November 25, 1996 (61 FR 
59932))]; 
(11) Subpart L - Waste Piles (as amended through July 14, 
2006 (71 FR 40254)) [January 29, 1992 (57 FR 3493))], except 40 CFR 
§265.253; 
(12) Subpart M - Land Treatment (as amended through July 
14, 2006 (71 FR 40254)), except 40 CFR §§265.272, 265.279, and 
265.280; 
(13) Subpart N - Landfills (as amended through July 14, 
2006 (71 FR 40254)) [July 10, 1992 (57 FR 30658))], except 40 CFR 
§§265.301(f) - (i), 265.314, and 265.315; 
(14) Subpart O - Incinerators (as amended through Septem­
ber 30, 1999 (64 FR 52828)); 
(15) Subpart P - Thermal Treatment (as amended through 
July 17, 1991 (56 FR 32692)); 
(16) Subpart Q - Chemical, Physical, and Biological Treat­
ment (as amended through July 14, 2006 (71 FR 40254)); 
(17) Subpart R - Underground Injection; 
(18) Subpart W - Drip Pads (as amended through July 14, 
2006 (71 FR 40254)) [December 24, 1992 (57 FR 61492))]; 
(19) Subpart AA - Air Emission Standards for Process 
Vents (as amended through July 14, 2006 (71 FR 40254)) [December 
8, 1997 (62 FR 64636))]; 
(20) Subpart BB - Air Emission Standards for Equipment 
Leaks (as amended through April 4, 2006 (71 FR 16862)) [April 26, 
2005 (69 FR 22601))]; 
PROPOSED RULES May 22, 2009 34 TexReg 3219 
(21) Subpart CC - Air Emission Standards for Tanks, Sur­
face Impoundments, and Containers (as amended through July 14, 2006 
(71 FR 40254)) [January 21, 1999 (64 FR 33820))]; 
(22) Subpart DD - Containment Buildings (as amended 
through July 14, 2006 (71 FR 40254)) [August 18, 1992 (57 FR 
37194))]; 
(23) Subpart EE - Hazardous Waste Munitions and Explo­
sives Storage (as amended through February 12, 1997 (62 FR 6622)); 
and 
(24) the following appendices contained in 40 CFR Part 
265: 
(A) Appendix I - Recordkeeping Instructions (as 
amended through March 24, 1994 (59 FR 13891)); 
(B) Appendix III - EPA Interim Primary Drinking Wa­
ter Standards; 
(C) Appendix IV - Tests for Significance; 
(D) Appendix V - Examples of Potentially Incompati­
ble Waste; and 
(E) Appendix VI - Compounds With Henry’s Law Con­
stant Less Than 0.1 Y/X. 
(b) The regulations of the United States Environmental Pro­
tection Agency (EPA) that are adopted by reference in this section are 
adopted subject to the following changes. 
(1) The term "regional administrator" is changed to the "ex­
ecutive director" of the Texas Commission on Environmental Quality 
or to the commission, consistent with the organization of the commis­
sion as set out in Texas Water Code, Chapter 5, Subchapter B. 
(2) The term "treatment" is changed to "processing." 
(3) Reference to Resource Conservation and Recovery Act, 
§3008(h) is changed to Texas Water Code, §7.031(c) - (e) (Corrective 
Action Relating to Hazardous Waste). 
(4) Reference to: 
(A) 40 CFR §260.10 is changed to §335.1 of this title 
(relating to Definitions); 
(B) 40 CFR §264.90 is changed to §335.156 of this title 
(relating to Applicability of Groundwater Monitoring and Response); 
(C) 40 CFR §264.101 is changed to §335.167 of this 
title (relating to Corrective Action for Solid Waste Management Units); 
(D) 40 CFR §264.310 is changed to §335.174 of this 
title (relating to Closure and Post-Closure Care (Landfills)); 
(E) 40 CFR §265.1 is changed to §335.111 of this title 
(relating to Purpose, Scope, and Applicability); 
(F) 40 CFR §265.90 is changed to §335.116 of this title 
(relating to Applicability of Groundwater Monitoring Requirements); 
(G) 40 CFR §265.94 is changed to §335.117 of this title 
(relating to Recordkeeping and Reporting); 
(H) 40 CFR §265.314 is changed to §335.125 of this 
title (relating to Special Requirements for Bulk and Containerized 
Waste); 
(I) 40 CFR §270.1 is changed to §335.2 of this title (re­
lating to Permit Required); 
(J) 40 CFR §270.28 is changed to §305.50 of this ti­
tle (relating to Additional Requirements for an Application for a Haz­
ardous or Industrial Solid Waste Permit and for a Post-Closure Order); 
(K) 40 CFR §270.41 is changed to §305.62 of this title 
(relating to Amendment); [and] 
(L) 40 CFR §270.42 is changed to §305.69 of this title 
(relating to Solid Waste Permit Modification at the Request of the Per­
mittee); and [.] 
(M) Qualified professional engineer is changed to 
Texas licensed professional engineer. 
(5) 40 CFR Parts 260 - 270 means the commission’s rules 
including, but not limited to, Chapters 50, 305, and 335 of this title 
(relating to Action on Applications and Other Authorizations; Consol­
idated Permits; and Industrial Solid Waste and Municipal Hazardous 
Waste), as applicable. 
(6) Reference to 40 CFR Part 265, Subpart D (Contingency 
Plan and Emergency Procedures) is changed to §335.112(a)(3) of this 
title (relating to Standards) and §335.113 of this title (relating to Re­
porting of Emergency Situations by Emergency Coordinator). 
(7) Reference to 40 CFR §§265.71, 265.72, 265.76, and 
265.77 is changed to §335.12 of this title (relating to Shipping Re­
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities), §335.12(c)(1) and (2) of this title, §335.15(3) 
of this title (relating to Recordkeeping and Reporting Requirements 
Applicable to Owners or Operators of Treatment, Storage, or Disposal 
Facilities), and §335.115 of this title (relating to Additional Reports), 
respectively. 
(8) Reference to 40 CFR Part 264, Subpart F is changed 
to §335.156 of this title, §335.157 of this title (relating to Required 
Programs), §335.158 of this title (relating to Groundwater Protection 
Standard), §335.159 of this title (relating to Hazardous Constituents), 
§335.160 of this title (relating to Concentration Limits), §335.161 of 
this title (relating to Point of Compliance), §335.162 of this title (relat­
ing to Compliance Period), §335.163 of this title (relating to General 
Groundwater Monitoring Requirements), §335.164 of this title (relat­
ing to Detection Monitoring Program), §335.165 of this title (relating 
to Compliance Monitoring Program), §335.166 of this title (relating to 
Corrective Action Program), and §335.167 of this title. 
(9) Reference to 40 CFR Part 265, Subpart F is changed to 
include §335.116 and §335.117 of this title, in addition to the reference 
to 40 CFR Part 265, Subpart F, except §265.90 and §265.94. 
(10) Reference to the EPA is changed to the Texas Com­
mission on Environmental Quality. 
(c) A copy of 40 CFR Part 265 is available for inspection at the 
library of the Texas Commission on Environmental Quality, located on 
the first floor of Building A at 12100 Park 35 Circle, Austin, Texas. 
§335.116. Applicability of Groundwater Monitoring Requirements. 
(a) On November 19, 1981, the owner or operator of a sur­
face impoundment, landfill, or land treatment facility which is used to 
manage hazardous waste must implement a groundwater monitoring 
program capable of determining the facility’s impact on the quality of 
groundwater in the uppermost aquifer underlying the facility, except as 
provided in subsection (c) of this section. 
(b) Except as provided in subsections (c), (d), and (g) of this 
section, the owner or operator must install, operate, and maintain a 
groundwater monitoring system which meets the requirements of 40 
Code of Federal Regulations (CFR) §265.91, and must comply with 
40 CFR §265.92 and §265.93, and §335.117 of this title (relating to 
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Recordkeeping and Reporting). This groundwater monitoring program 
must be carried out during the active life of the facility, and for disposal 
facilities during the post-closure care period as well. 
(c) All or part of the groundwater monitoring requirements of 
this subchapter may be waived if the owner or operator can demonstrate 
that there is a low potential for migration of hazardous waste or haz­
ardous waste constituents from the facility via the uppermost aquifer to 
water supply wells (domestic, industrial, or agricultural) or to surface 
water. This demonstration must be in writing and must be kept at the 
facility. This demonstration shall be certified by a licensed professional 
geoscientist or geotechnical engineer and must establish the following: 
(1) the potential for migration of hazardous waste con­
stituents from the facility to the uppermost aquifer, by an evaluation 
of: 
(A) a water balance of precipitation, evapotranspira­
tion, runoff, and infiltration; and 
(B) unsaturated zone characteristics (i.e., geologic ma­
terials, physical properties, and depth to groundwater); and 
(2) the potential for hazardous waste or hazardous waste 
constituents which enter the uppermost aquifer to migrate to a water 
supply well or surface water, by an evaluation of: 
(A) saturated zone characteristics (i.e., geologic mate­
rials, physical properties, and rate of groundwater flow); and 
(B) the proximity of the facility to water supply wells 
or surface water. 
(d) If an owner or operator assumes (or knows) that ground­
water monitoring of indicator parameters in accordance with 40 CFR 
§265.91 and §265.92 would show statistically significant increases (or 
decreases in the case of pH) when evaluated under 40 CFR §265.93(b), 
he may install, operate, and maintain an alternate groundwater moni­
toring system (other than the one described in 40 CFR §265.91 and 
§265.92). If the owner or operator does decide to use an alternate 
groundwater monitoring system he must: 
(1) prior to November 19, 1981, develop [submit to the ex­
ecutive director] a specific plan certified by a Texas licensed profes­
sional geoscientist [qualified geologist] or geotechnical engineer which 
satisfies the requirements of 40 CFR §265.93(d)(3), for an alternate 
groundwater monitoring system. This plan is to be placed in the facil­
ity’s operating record and maintained until closure of the facility; 
(2) prior to November 19, 1981, initiate the determinations 
specified in 40 CFR §265.93(d)(4); 
(3) prepare [and submit] a written report in accordance 
with 40 CFR §265.93(d)(5) and place it in the facility’s operating 
record and maintain until closure of the facility; 
(4) continue to make the determinations specified in 40 
CFR §265.93(d)(4) on a quarterly basis until final closure of the 
facility; and 
(5) comply with the recordkeeping and reporting require­
ments in §335.117 of this title. 
(e) The groundwater monitoring requirements of this subchap­
ter may be waived with respect to any surface impoundment that: 
(1) is used to neutralize wastes which are hazardous solely 
because they exhibit the corrosivity characteristic under 40 CFR 
§261.22 or are listed as hazardous wastes in 40 CFR Part 261, Subpart 
D, only for this reason; and 
(2) contains no other hazardous wastes, if the owner or op­
erator can demonstrate that there is no potential for migration of haz­
ardous wastes from the impoundment. The demonstrations must es­
tablish, based upon consideration of the characteristics of the wastes 
and the impoundment, that the corrosive wastes will be neutralized to 
the extent that they no longer meet the corrosivity characteristic before 
they can migrate out of the impoundment. The demonstration must be 
in writing and must be certified by a qualified professional. 
(f) For owners and operators who have not established back­
ground concentrations or values in accordance with 40 CFR §265.92(c) 
by November 19, 1982, the executive director may require the imple­
mentation of a groundwater assessment plan under 40 CFR §265.93, 
whenever he determines that existing data indicates that there is a sub­
stantial likelihood that hazardous waste or hazardous constituents from 
the facility have entered the uppermost aquifer. 
(g) The commission may replace all or part of the requirements 
of this subchapter applying to a regulated unit with alternative require­
ments developed for groundwater monitoring set out in a permit or a 
post-closure order where the commission determines that: 
(1) a regulated unit is situated among solid waste manage­
ment units or area of concern, a release has occurred, and both the reg­
ulated unit and one or more solid waste management unit(s) or area of 
concern are likely to have contributed to the release; and 
(2) it is not necessary to apply the requirement of this sub­
chapter because the alternative requirements will be protective of hu­
man health and the environment. The alternative standards for the reg­
ulated unit must meet the requirements of §335.8 and §335.167 of this 
title (relating [related] to Closure and Remediation and Corrective Ac­
tion for Solid Waste Management Units). 
§335.118. Closure Plan; Submission and Approval of Plan. 
(a) Except as provided in this section, the owner or operator 
must submit his closure plan to the executive director in accordance 
with the procedures outlined in 40 Code of Federal Regulations (CFR) 
§265.112. The owner or operator must submit his closure plan to the 
executive director no later than 15 days after:  
(1) termination of interim status (except when a permit is 
issued to the facility simultaneously with termination of interim status); 
or 
(2) issuance of a judicial decree or compliance order under 
the Resource Conservation and Recovery Act [RCRA] or Texas Health 
and Safety Code, Chapter 361, to cease receiving wastes or close. 
(b) Except as provided in subsection (c) of this section, the 
executive director will provide the owner or operator and the public, 
through newspaper notice, the opportunity to submit written comments 
on the plan and request modifications of the plan within 30 days of the 
date of the notice. The owner or operator is responsible for the cost 
of publication. The executive director may, in response to a request or 
at his own discretion, hold a public hearing whenever such a hearing 
might clarify one or more issues concerning a closure plan. The execu­
tive director will give public notice of the hearing at least 30 days before 
it occurs. (Public notice of the hearing may be given at the same time 
as notice of the opportunity for the public to submit written comments, 
and the two notices may be combined.) The executive director will ap­
prove, modify, or disapprove the plan within 90 days of receipt. If the 
executive director does not approve the plan, he shall provide the owner 
or operator with a detailed written statement of reasons for the refusal 
and the owner or operator must modify the plan or submit a new plan 
within 30 days after receiving such written statement. The executive 
director will approve or modify this plan in writing within 60 days. If 
the executive director modifies the plan, this modified plan becomes the 
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approved closure plan. The executive director’s decision must assure 
that the approved closure plan is consistent with 40 CFR §§265.111 
- 265.115, and the applicable closure requirements contained in this 
chapter for specific waste management methods, and contained in 40 
CFR §265.1102 [§264.1102]. A copy of this modified plan with a de­
tailed statement of reasons for the modifications must be mailed to the 
owner or operator. 
(c) Closure plans submitted in an application for a post-clo­
sure order in accordance with §305.50(b) of this title (relating to Ad­
ditional Requirements for an Application for a Hazardous or Industrial 
Solid Waste Permit and for a Post-Closure Order) must comply with 
the public notice and comment requirements specified in Chapter 39, 
Subchapter N of this title (relating to [regarding] Public Notice of Post 
Closure Orders). 
§335.125. Special Requirements for Bulk and Containerized Waste. 
[(a) Bulk or non-containerized liquid waste or waste contain­
ing free liquids may be placed in a landfill prior to May 8, 1985, only 
if prior to disposal, the liquid waste or waste containing free liquids is 
processed or stabilized, chemically or physically (e.g., by mixing with 
a sorbent solid), so that free liquids are no longer present.] 
(a) [(b)] Effective May 8, 1985, the placement of bulk or non-
containerized liquid hazardous waste or hazardous waste containing 
free liquids (whether or not sorbents have been added) in any landfill 
is prohibited. 
(b) [(c)] A container holding liquid waste or waste containing 
free liquids must not be placed in a landfill unless: 
(1) the container is designed to hold liquids or free liquids 
for use other than storage, such as a capacitor or battery; 
(2) the container is very small, such as an ampule; or 
(3) the container is disposed of in accordance with 40 Code 
of Federal Regulations (CFR) §265.316. 
(c) [(d)] To demonstrate the absence or presence of free liq­
uids in either a containerized or a bulk waste, the following test must 
be used: Method 9095B [9095] (Paint Filter Liquids Test) as described 
in "Test Methods for Evaluating Solid Waste, Physical/Chemical Meth­
ods," EPA Publication SW-846, as incorporated by reference in 40 CFR 
§260.11 and in §335.31 of this title (relating to Incorporation of Refer­
ences). 
(d) [(e)] The date for compliance with subsection (a) of this 
section is November 19, 1981. The date for compliance with subsec­
tion (b) [(c)] of this section is March 22, 1982. 
(e) [(f)] The [Effective November 8, 1985, the] placement of 
any liquid which is not a hazardous waste in a landfill is prohibited un­
less the owner or operator of such landfill demonstrates to the executive 
director, or the executive director determines that: 
(1) the only reasonably available alternative to the place­
ment in such landfill is placement in a landfill or unlined surface im­
poundment, whether or not permitted or operating under interim status, 
which contains, or may reasonably be anticipated to contain, hazardous 
waste; and 
(2) placement in such owner or operator’s landfill will not 
present a risk of contamination of any underground source of drinking 
water (as that term is defined in §331.2 of this title (relating to Defini­
tions)). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 8, 2009. 
TRD-200901745 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
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30 TAC §§335.152, 335.163 - 335.166, 335.173, 335.175 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code, (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§335.152. Standards. 
(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 264 (including all appendices to Part 264) are 
adopted by reference as amended and adopted in the CFR through June 
1, 1990 (55 FR 22685) and as further amended and adopted as indicated 
in each paragraph of this subsection: 
(1) Subpart B--General Facility Standards (as amended 
through July 14, 2006 (71 FR 40254)) [December 8, 1997 (62 FR 
64636))]; in addition, the facilities which are subject to 40 CFR Part 
264, Subpart X, are subject to regulation under 40 CFR §264.15(b)(4) 
and §264.18(b)(1)(ii); 
(2) Subpart C--Preparedness and Prevention; 
(3) Subpart D--Contingency Plan and Emergency Proce­
dures (as amended through April 4, 2006 ( 71 FR 16862)), except  40  
CFR §264.56(d); 
(4) Subpart E--Manifest System, Recordkeeping and Re­
porting (as amended through April 4, 2006 ( 71 FR 16862)) [June 16, 
2005 (70 FR 35037))]; facilities which are subject to 40 CFR Part 264, 
Subpart X, are subject to 40 CFR §264.73(b)(6); 
(5) Subpart G--Closure and Post-Closure (as amended 
through July 14, 2006 (71 FR 40254)) [October 22, 1998 (63 FR 
56709))]; facilities which are subject to 40 CFR Part 264, Subpart 
X, are subject to 40 CFR §§264.90(d), 264.111(c), 264.112(a)(2), 
264.114, 264.117(a)(1)(i) and (ii), and 264.118(b)(1) and (2)(i) and 
(ii); 
(6) Subpart H--Financial Requirements (as amended 
through April 4, 2006 (71 FR 16862)) [June 10, 1994 (59 FR 29958))]; 
except 40 CFR §§264.140, 264.141, 264.142(a)(2), 264.142(b) and 
(c), 264.143(a) - (h), 264.144(b) and (c), 264.145(a) - (h), 264.146, 
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264.147(a) - (d), 264.147(f) - (k), and 264.148 - 264.151; and subject 
to the following limitations: facilities which are subject to 40 CFR Part 
264, Subpart X, are subject to 40 CFR §§264.142(a), 264.144(a), and 
37.6031(c) of this title (relating to Financial Assurance Requirements 
for Liability); 
(7) Subpart I--Use and Management of Containers (as 
amended through July 14, 2006 (71 FR 40254)) [November 25, 1996 
(61 FR 59932))]; 
(8) Subpart J--Tank Systems (as amended through July 14, 
2006 (71 FR 40254)) [November 25, 1996 (61 FR 59932))]; 
(9) Subpart K--Surface Impoundments (as amended 
through August 1, 2005 (70 FR 44150)) [November 25, 1996 (61 FR 
59932))], except 40 CFR §264.221 and §264.228: 
(A) reference to 40 CFR §264.221 is changed to 
§335.168 of this title (relating to Design and Operating Requirements 
(Surface Impoundments)); 
(B) reference to 40 CFR §264.228 is changed to 
§335.169 of this title (relating to Closure and Post-Closure Care 
(Surface Impoundments)); 
(10) Subpart L--Waste Piles (as amended and adopted 
through July 14, 2006 (71 FR 40254)) [January 29, 1992 (57 FR 
3462))], except 40 CFR §264.251; 
(11) Subpart M--Land Treatment (as amended and adopted 
through July 14, 2006 (71 FR 40254)), except 40 CFR §264.273 and 
§264.280; 
(12) Subpart N--Landfills (as amended through July 14, 
2006 (71 FR 40254)) [November 18, 1992 (57 FR 54452))], except 40 
CFR §§264.301, 264.310, 264.314, and 264.315; 
(13) Subpart O--Incinerators (as amended through April 8, 
2008 (73 FR 18970)) [July 3, 2001 (66 FR 35087))]; 
(14) Subpart S--Special Provisions for Cleanup (as 
amended through July 14, 2006 (71 FR 40254)) [January 22, 2002 (67 
FR 2962))]; 
(15) Subpart W--Drip Pads (as amended through July 14, 
2006 (71 FR 40254)) [December 24, 1992 (57 FR 61492))]; 
(16) Subpart X--Miscellaneous Units (as amended through 
July 14, 2006 (71 FR 40254)) [September 30, 1999 (64 FR 52828))]; 
(17) Subpart AA--Air Emission Standards for Process 
Vents (as amended through July 14, 2006 (71 FR 40254))) [January 
21, 1999 (64 FR 3382))]; 
(18) Subpart BB--Air Emission Standards for Equipment 
Leaks (as amended through July 14, 2006 (71 FR 40254)) [December 
8, 1997 (62 FR 64636))]; 
(19) Subpart CC--Air Emission Standards for Tanks, Sur­
face Impoundments, and Containers (as amended through July 14, 2006 
(71 FR 40254)) [January 21, 1999 (64 FR 3382))]; 
(20) Subpart DD--Containment Buildings (as amended 
through July 14, 2006 (71 FR 40254)) [August 18, 1992 (57 FR 
37 ]; 
(21) Subpart EE--Hazardous Waste Munitions and Explo­
sives Storage (as amended through 
194))
August 1, 2005 (70 FR 44150)) 
[February 12, 1997 (62 FR 6622))
(22) the following appen
]; and 
dices contained in 40 CFR Part 
264: 
(A) Appendix I--Recordkeeping Instructions (as 
amended through March 24, 1994 (59 FR 13891)); 
(B) Appendix IV--Cochron’s Approximation to the 
Behrens-Fisher Students’ T-Test; 
(C) Appendix V--Examples of Potentially Incompati­
ble Waste; 
(D) Appendix VI--Political Jurisdictions in Which 
Compliance With §264.18(a) Must Be Demonstrated; and 
(E) Appendix IX--Ground-Water Monitoring List (as 
amended through June 13, 1997 (62 FR 32451)). 
(b) The provisions of 40 CFR §264.18(b) are applicable to 
owners and operators of hazardous waste management facilities, for 
which a permit is being sought, which are not subject to the require­
ments of §§335.201 - 335.206 of this title (relating to Purpose, Scope, 
and Applicability; Definitions; Site Selection to Protect Groundwater 
or Surface Water; Unsuitable Site Characteristics; Prohibition of Permit 
Issuance; and Petitions for Rulemaking [Location Standards for Haz­
ardous Waste Storage, Processing, or Disposal]). A copy of 40 CFR 
§264.18(b) is available for inspection at the library of the Texas Com­
mission on Environmental Quality, located on the first floor of Building 
A at 12100 Park 35 Circle, Austin, Texas. 
(c) The regulations of the United States Environmental Pro­
tection Agency (EPA) that are adopted by reference in this section are 
adopted subject to the following changes. 
(1) The term "regional administrator" is changed to the "ex­
ecutive director" of the Texas Commission on Environmental Quality 
or to the commission, consistent with the organization of the commis­
sion as set out in Texas Water Code, Chapter 5, Subchapter B. 
(2) The term "treatment" is changed to "processing." 
(3) Reference to Resource Conservation and Recovery Act, 
§3008(h) is changed to Texas Water Code, §7.031(c) - (e) (relating to 
Corrective Action Relating to Hazardous Waste). 
(4) Reference to: 
(A) 40 CFR §260.10 is changed to §335.1 of this title 
(relating to Definitions); 
(B) 40 CFR §264.1 is changed to §335.151 of this title 
(relating to Purpose, Scope, and Applicability); 
(C) 40 CFR §264.280 is changed to §335.172 of this ti­
tle (relating to Closure and Post-Closure Care (Land Treatment Units)); 
(D) 40 CFR §264.90 is changed to §335.156 of this title 
(relating to Applicability of Groundwater Monitoring and Response); 
(E) 40 CFR §264.101 is changed to §335.167 of this 
title (relating to Corrective Action for Solid Waste Management Units); 
(F) 40 CFR §264.310 is changed to §335.174 of this 
title (relating to Closure and Post-Closure Care (Landfills)); 
(G) 40 CFR §270.41 is changed to §305.62 of this title 
(relating to Amendments [Amendment]); and 
(H) 40 CFR §270.42 is changed to §305.69 of this title 
(relating to Solid Waste Permit Modification at the Request of the Per­
mittee). 
(5) 40 CFR Parts 260 - 270 means the commission’s rules 
including, but not limited to, Chapters 50, 305, and 335 of this title 
(relating to Action on Applications and Other Authorizations; Consol­
idated Permits; and Industrial Solid Waste and Municipal Hazardous 
Waste), as applicable. 
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(6) Reference to 40 CFR Part 264, Subpart D is changed 
to §335.152(a)(3) of this title (relating to Standards) and §335.153 of 
this title (relating to Reporting of Emergency Situations by Emergency 
Coordinator). 
(7) Reference to 40 CFR §§264.71, 264.72, 264.76, and 
264.77 is changed to §335.12 of this title (relating to Shipping Re­
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities), §335.12(c)(1) and (2) of this title, §335.15(3) 
of this title (relating to Recordkeeping and Reporting Requirements 
Applicable to Owners or Operators of Treatment, Storage, or Disposal 
Facilities), and §335.155 of this title (relating to Additional Reports), 
respectively. 
(8) Reference to 40 CFR Part 264, Subpart F is changed 
to §335.156 of this title, §335.157 of this title (relating to Required 
Programs), §335.158 of this title (relating to Groundwater Protection 
Standard), §335.159 of this title (relating to Hazardous Constituents), 
§335.160 of this title (relating to Concentration Limits), §335.161 of 
this title (relating to Point of Compliance), §335.162 of this title (relat­
ing to Compliance Period), §335.163 of this title (relating to General 
Groundwater Monitoring Requirements), §335.164 of this title (relat­
ing to Detection Monitoring Program), §335.165 of this title (relating 
to Compliance Monitoring Program), §335.166 of this title (relating to 
Corrective Action Program), and §335.167 of this title. 
(9) Reference to 40 CFR Part 265, Subpart F is changed 
to include §335.116 of this title (relating to Applicability of Ground­
water Monitoring Requirements) and §335.117 of this title (relating to 
Recordkeeping and Reporting), in addition to the reference to 40 CFR 
Part 265, Subpart F, except §265.90 and §265.94. 
(10) Reference to the EPA is changed to the Texas Com­
mission on Environmental Quality. 
(11) Reference to qualified professional engineer is 
changed to Texas licensed professional engineer. 
(d) A copy of 40 CFR Part 264 is available for inspection at 
the library of the Texas Commission on Environmental Quality, located 
on the first floor of Building A at 12100 Park 35 Circle, Austin, Texas. 
§335.163. General Groundwater Monitoring Requirements. 
If a facility contains more than one waste management area, separate 
groundwater monitoring systems must be installed. The owner or oper­
ator must comply with the following requirements for any groundwater 
monitoring program developed to satisfy §§335.164 - 335.166 of this 
title (relating to Detection Monitoring Program; Compliance Monitor­
ing Program; and Corrective Action Program). 
(1) The groundwater monitoring system must consist of a 
sufficient number of wells, installed at appropriate locations and depths 
to yield groundwater samples from the uppermost aquifer that: 
(A) represent the quality of background groundwater 
[water] that has not been affected by leakage from a regulated unit: 
(i) a determination of background groundwater 
quality may include sampling of wells that are not hydraulically 
upgradient of the waste management area where hydrogeologic con­
ditions do not allow the owner or operator to determine what wells are 
hydraulically upgradient; and 
(ii) sampling at other wells will provide an indica­
tion of background groundwater quality that is representative or more 
representative than that provided by the upgradient wells; 
(B) represent the quality of groundwater passing the 
point of compliance; and 
(C) allow for detection of contamination when haz­
ardous waste or hazardous constituents have migrated from the waste 
management area to the uppermost aquifer. 
(2) If a waste management area contains more than one 
regulated unit, separate groundwater monitoring systems are not re­
quired for each regulated unit, provided that provisions for sampling 
the groundwater in the uppermost aquifer will enable detection and 
measurement at the compliance point of hazardous constituents from 
the regulated units that have entered the groundwater in the uppermost 
aquifer. 
(3) All monitoring wells must be cased in a manner that 
maintains the integrity of the monitoring-well bore hole. This casing 
must be screened or perforated and packed with gravel or sand, where 
necessary, to enable collection of groundwater samples. The annular 
space (i.e., the space between the bore hole and well casing) above the 
sampling depth must be sealed to prevent contamination of samples 
and the groundwater. 
(4) The groundwater monitoring program must include 
consistent sampling and analysis procedures that are designed to 
ensure monitoring results that provide a reliable indication of ground­
water quality below the waste management area. At a minimum, the 
program must include procedures and techniques for: 
(A) sample collection; 
(B) sample preservation and shipment; 
(C) analytical procedures; and 
(D) chain of custody control. 
(5) The groundwater monitoring program must include 
sampling and analytical methods that are appropriate for groundwater 
sampling and that accurately measure hazardous constituents in 
groundwater samples. 
(6) The groundwater monitoring program must include a 
determination of the groundwater surface elevation each time ground­
water is sampled. 
(7) In detection monitoring or where appropriate in com­
pliance monitoring, data on each hazardous constituent specified in the 
permit will be collected from background wells and wells at the com­
pliance point(s). The number and kinds of samples collected to estab­
lish background shall be appropriate for the form of statistical test em­
ployed and shall follow generally accepted statistical principles. The 
sample size shall be as large as necessary to ensure with reasonable 
confidence that a contaminant released to groundwater from a facility 
will be detected. The owner or operator will determine an appropriate 
sampling procedure and interval for each hazardous constituent listed 
in the facility permit. This sampling procedure shall be: 
(A) a sequence of at least four samples, taken at an in­
terval that assures, to the greatest extent technically feasible, that an in­
dependent sample is obtained, by reference to the uppermost aquifer’s 
effective porosity, hydraulic conductivity, and hydraulic gradient, and 
the fate and transport characteristics of the potential contaminants; or 
(B) an alternate sampling procedure proposed by the 
owner or operator of the facility and approved by the commission. 
(8) The owner or operator will specify one of the follow­
ing statistical methods to be used in evaluating groundwater monitoring 
data for each hazardous constituent which, upon approval by the com­
mission, will be specified in the facility’s permit on a unit by unit basis. 
The statistical test chosen shall be conducted separately for each haz­
ardous constituent in each well. Where practical quantification limits 
(PQLs) are used in any of the following statistical procedures to comply 
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with paragraph (9)(E) of this section, the PQL must be proposed by the 
owner or operator and approved by the executive director. Use of any 
of the following statistical methods must be protective of human health 
and the environment and must comply with the performance standards 
outlined in paragraph (9) of this section: 
(A) a parametric analysis of variance (ANOVA) fol­
lowed by multiple comparisons procedures to identify statistically 
significant evidence of contamination. The method must include 
estimation and testing of the contrasts between each compliance well’s 
mean and the background mean levels for each constituent; 
(B) an [analysis of variance (]ANOVA[)] based on 
ranks followed by multiple comparisons procedures to identify statisti­
cally significant evidence of contamination. The method must include 
estimation and testing of the contrasts between each compliance well’s 
median and the background median levels for each constituent; 
(C) a tolerance or prediction interval procedure in 
which an interval for each constituent is established from the distribu­
tion of the background data, and the level of each constituent in each 
compliance well is compared to the upper tolerance or prediction limit; 
(D) a control chart approach that gives control limits for 
each constituent; 
(E) another statistical test method submitted by the 
owner or operator and approved by the executive director. 
(9) Any statistical method chosen under paragraph (8) of 
this section for specification in the unit permit shall comply with the 
following performance standards, as appropriate. 
(A) The statistical method used to evaluate groundwa­
ter monitoring data shall be appropriate for the distribution of chemical 
parameters or hazardous constituents. If the distribution of the chemi­
cal parameters or hazardous constituents is shown by the owner or oper­
ator to be inappropriate for a normal theory test, then the data should be 
transformed or a distribution-free theory test should be used. If the dis­
tributions for the constituents differ, more than one statistical method 
may be needed. 
(B) If an individual well comparison procedure is used 
to compare an individual compliance well constituent concentration 
with background constituent concentrations or a groundwater protec­
tion standard, the test shall be done at a Type I error level no less than 
0.01 for each testing period. If a multiple comparisons procedure is 
used, the Type I experiment wise error rate for each testing period shall 
be no less than 0.05; however, the Type I error of no less than 0.01 for 
individual well comparisons must be maintained. This performance 
standard does not apply to tolerance intervals, prediction intervals, or 
control charts. 
(C) If a control chart approach is used to evaluate 
groundwater monitoring data, the specific type of control chart and 
its associated parameter values shall be proposed by the owner or 
operator and approved by the commission if it finds it to be protective 
of human health and the environment. 
(D) If a tolerance interval or a prediction interval is used 
to evaluate groundwater monitoring data, the levels of confidence and, 
for tolerance intervals, the percentage of the population that the interval 
must contain, shall be proposed by the owner or operator and approved 
by the commission if it finds these parameters to be protective of human 
health and the environment. These parameters will be determined after 
considering the number of samples in the background data base, the 
data distribution, and the range of the concentration values for each 
constituent of concern. 
(E) The statistical method shall account for data below 
the limit of detection with one or more statistical procedures that are 
protective of human health and the environment. Any PQL approved 
by the executive director under paragraph (8) of this section that is used 
in the statistical method shall be the lowest concentration level that can 
be reliably achieved within specified limits of precision and accuracy 
during routine laboratory operating conditions that are available to the 
facility. 
(F) If necessary, the statistical method shall include pro­
cedures to control or correct for seasonal and spatial variability as well 
as temporal correlation in the data. 
(10) Groundwater monitoring data collected in accordance 
with paragraph (7) of this section including actual levels of constituents 
must be maintained in the facility operating record. The commission 
will specify in the permit when the data must be submitted for review. 
§335.164. Detection Monitoring Program. 
An owner or operator required to establish a detection monitoring pro­
gram must, at a minimum, discharge the following responsibilities: 
(1) The owner or operator must monitor for indicator pa­
rameters (e.g., specific conductance, total organic carbon, or total or­
ganic halogen), waste constituents, or reaction products that provide a 
reliable indication of the presence of hazardous constituents in ground­
water. The commission will specify the parameters or constituents to 
be monitored in the facility permit, after considering the following fac­
tors: 
(A) the types, quantities, and concentrations of con­
stituents in wastes managed at the regulated unit; 
(B) the mobility, stability, and persistence of waste con­
stituents or their reaction products in the unsaturated zone beneath the 
waste management area; 
(C) the detectability of indicator parameters, waste con­
stituents, and reaction products in groundwater; and 
(D) the concentrations or values and coefficients of 
variation of proposed monitoring parameters or constituents in the 
groundwater background. 
(2) The owner or operator must install a groundwater mon­
itoring system at the compliance point as specified under §335.161 of 
this title (relating to Point of Compliance). The groundwater monitor­
ing system must comply with §335.163(1)(B), (2), and (3) of this title 
(relating to General Groundwater Monitoring Requirements). 
(3) The owner or operator must conduct a groundwater 
monitoring program for each chemical parameter and hazardous 
constituent specified in its permit pursuant to paragraph (1) of this 
section in accordance with §335.163(7) of this title. The owner or 
operator must maintain a record of groundwater analytical data as 
measured and in a form necessary for the determination of statistical 
significance under §335.163(8) of this title. 
(A) The owner or operator must comply with 
§335.163(7) of this title in developing the data base used to determine 
background values. 
(B) The owner or operator must express background 
values in a form necessary for the determination of statistically sig­
nificant increases under §335.163(8) of this title. 
(C) In taking samples used in the determination of back­
ground values, the owner or operator must use a groundwater monitor­
ing system that complies with §335.163(1)(A), (2), and (3) of this title. 
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(4) The commission will specify the frequencies for col­
lecting samples and conducting statistical tests to determine whether 
there is statistically significant evidence of contamination for any pa­
rameter or hazardous constituent specified in the permit under para­
graph (1) of this section in accordance with §335.163(7) of this title. 
[A sequence of at least four samples from each well (background and 
compliance wells) must be collected at least semiannually during de­
tection monitoring.] 
(5) The owner or operator must determine the groundwater 
flow rate and direction in the uppermost aquifer at least annually. 
(6) The owner or operator must determine whether there 
is statistically significant evidence of contamination for any chemical 
parameter or hazardous constituent specified in the permit pursuant to 
paragraph (1) of this section at a frequency specified under paragraph 
(4) of this section. 
(A) In determining whether statistically significant ev­
idence of contamination exists, the owner or operator must use the 
method(s) specified in the permit under §335.163(8) of this title. These 
method(s) must compare data collected at the compliance point(s) to 
the background groundwater quality data. 
(B) The owner or operator must determine whether 
there is statistically significant evidence of contamination at each 
monitoring well at the compliance point within a reasonable period of 
time after completion of sampling. The commission will specify in 
the facility permit what period of time is reasonable, after considering 
the complexity of the statistical test and the availability of laboratory 
facilities to perform the analysis of groundwater samples. 
(7) If the owner or operator determines pursuant to para­
graph (6) of this section that there is statistically significant evidence of 
contamination for chemical parameters or hazardous constituents spec­
ified pursuant to paragraph (1) of this section at any monitoring well at 
the compliance point, he must: 
(A) notify the executive director of this finding in writ­
ing within seven days. The notification must indicate what chemical 
parameters or hazardous constituents have shown statistically signifi ­
cant evidence of contamination; 
(B) immediately sample the groundwater in all moni­
toring wells that exhibit statistically significant evidence of contami­
nation and determine whether constituents in the list of Appendix IX 
of 40 Code of Federal Regulations Part 264 are present, and if so, 
in what concentration. However, the executive director, on a discre­
tionary basis, may allow sampling for a site-specific subset of con­
stituents from the Appendix IX list and other representative/related 
waste constituents; 
(C) For any Appendix IX compounds found in the anal­
ysis pursuant to subparagraph (B) of this paragraph, the owner or op­
erator may resample within one month or an alternative site-specific 
schedule approved by the executive director and repeat the analysis for 
those compounds detected. If the results of the second analysis confirm 
the initial results, then these constituents will form the basis for com­
pliance monitoring. If the owner or operator does not resample for the 
compounds found in [pursuant to] subparagraph (B) of this paragraph, 
the hazardous constituents found during this initial Appendix IX anal­
ysis will form the basis for compliance monitoring. 
(D) within 90 days, submit to the executive director an 
application for a permit amendment or modification to establish a com­
pliance monitoring program meeting the requirements of §335.165 of 
this title (relating to Compliance Monitoring Program). The applica­
tion must include the following information: 
(i) an identification of the concentration of any Ap­
pendix IX constituent detected in the groundwater at each monitoring 
well that exhibits statistically significant evidence of contamination at 
the compliance point; 
(ii) any proposed changes to the groundwater mon­
itoring system at the facility necessary to meet the requirements of 
§335.165 of this title; 
(iii) any proposed additions or changes to the moni­
toring frequency, sampling and analysis procedures or methods, or sta­
tistical methods used at the facility necessary to meet the requirements 
of §335.165 of this title; and 
(iv) for each hazardous constituent detected at the 
compliance point, a proposed concentration limit under §335.160(a)(1) 
or (2) of this title (relating to Concentration Limits), or a notice of intent 
to seek an alternate concentration limit under §335.160(b) of this title; 
(E) within 180 days, submit to the executive director: 
(i) all data necessary to justify an alternate concen­
tration limit sought under §335.160(b) of this title [(relating to Con­
centration Limits)]; 
(ii) an engineering feasibility plan for a corrective 
action program necessary to meet the requirements of §335.166 of this 
title (relating to Corrective Action Program), unless: 
(I) all hazardous constituents identified under 
subparagraph (B) [(b)] of this paragraph are listed in Table 1 of 
§335.160 of this title [(relating to Concentration Limits)] and  their  
concentrations do not exceed the respective values given in that table; 
or 
(II) the owner or operator has sought an alternate 
concentration limit under §335.160(b) of this title [(relating to Concen­
tration Limits)] for every hazardous constituent identified under sub­
paragraph (B) of this paragraph. 
(F) if the owner or operator determines, pursuant to 
paragraph (6) of this section, that there is a statistically significant 
difference for chemical parameters or hazardous constituents specified 
pursuant to paragraph (1) of this section at any monitoring well at the 
compliance point, he or she may demonstrate that a source other than 
a regulated unit caused the contamination or that the detection is an 
artifact caused by an error in sampling, analysis, or statistical evalua­
tion or natural variation in the groundwater. The owner operator may 
make a demonstration under this paragraph in addition to, or in lieu 
of, submitting a permit amendment or modification application under 
subparagraph (D) of this paragraph; however, the owner or operator 
is not relieved of the requirement to submit a permit amendment or 
modification application within the time specified in subparagraph (D) 
of this paragraph unless the demonstration made under this paragraph 
successfully shows that a source other than a regulated unit caused the 
increase, or that the increase resulted from error in sampling, analysis, 
or evaluation. In making a demonstration under this paragraph, the 
owner or operator must: 
(i) notify the executive director in writing within 
seven days of determining statistically significant evidence of contam­
ination at the compliance point that he intends to make a demonstration 
under this paragraph; 
(ii) within 90 days, submit a report to the executive 
director which demonstrates that a source other than a regulated unit 
caused the contamination or that the contamination resulted from error 
in sampling, analysis, or evaluation; 
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(iii) within 90 days, submit to the executive director 
an application for a permit amendment or modification to make any 
appropriate changes to the detection monitoring program at the facility; 
and 
(iv) continue to monitor in accordance with the de­
tection monitoring program established under this section. 
(8) If the owner or operator determines that the detection 
monitoring program no longer satisfies the requirements of this section, 
he must, within 90 days, submit an application for a permit amendment 
or modification to make any appropriate changes to the program. 
§335.165. Compliance Monitoring Program. 
An owner or operator required to establish a compliance monitoring 
program must, at a minimum, discharge the following responsibilities. 
(1) The owner or operator must monitor the groundwater 
to determine whether regulated units are in compliance with the 
groundwater protection standard under §335.158 of this title (relating 
to Groundwater Protection Standard). The commission will specify 
the groundwater protection standard in the compliance plan, including: 
(A) a list of the hazardous constituents identified under 
§335.159 of this title (relating to Hazardous Constituents); 
(B) concentration limits under §335.160 of this title 
(relating to Concentration Limits) for each of those hazardous con­
stituents; 
(C) the compliance point under §335.161 of this title 
(relating to Point of Compliance); and 
(D) the compliance period under §335.162 of this title 
(relating to Compliance Period). 
(2) The owner or operator must install a groundwater mon­
itoring system at the compliance point as specified under §335.161 
of this title. The groundwater monitoring system must comply with 
§335.163(1)(B), (2), and (3) of this title (relating to General Ground­
water Monitoring Requirements). 
(3) The commission will specify the sampling procedures 
and statistical methods appropriate for the constituents at the facility, 
consistent with §335.163(7) and (8) of this title. 
(A) The owner or operator must conduct a sampling 
program for each chemical parameter or hazardous constituent in ac­
cordance with §335.163(7) of this title. 
(B) The owner or operator must record groundwater an­
alytical data as measured by and in a form necessary for the determi­
nation of statistical significance under §335.163(8) of this title for the 
compliance period of the facility. 
(4) The owner or operator must determine whether there 
is statistically significant evidence of increased contamination for any 
chemical parameter or hazardous constituent specified in the permit, 
pursuant to paragraph (1) of this section, at a frequency specified under 
paragraph (6) under this section. 
(A) In determining whether statistically significant ev­
idence of increased contamination exists, the owner or operator must 
use the method(s) specified in the permit under §335.163(8) of this title. 
The method(s) must compare data collected at the compliance point(s) 
to a concentration limit developed in accordance with §335.163 of this 
title. 
(B) The owner or operator must determine whether 
there is statistically significant evidence of increased contamination at 
each monitoring well at the compliance point within a reasonable time 
period after completion of sampling. The commission will specify 
that time period in the facility permit after considering the complexity 
of the statistical test and the availability of laboratory facilities to 
perform the analysis of groundwater samples. 
(5) The owner or operator must determine the groundwater 
flow rate and direction in the uppermost aquifer at least annually. 
(6) The commission will specify the frequencies for col­
lecting samples and conducting statistical tests to determine statisti­
cally significant evidence of increased contamination in accordance 
with §335.163(7) of this title. [A sequence of at least four samples 
from each well (background and compliance wells) must be collected 
at least semiannually during the compliance period of the facility.] 
(7) Annually, the owner or operator must determine 
whether additional hazardous constituents from Appendix IX of 40 
Code of Federal Regulations Part 264, which could possibly be present 
but are not on the detection monitoring list in the permit, are actually 
present in the uppermost aquifer and, if so, at what concentration, 
pursuant to procedures in paragraph (6) of this section. To accomplish 
this, the owner or operator must consult with the executive director 
to determine on a case-by-case basis: [The owner or operator must 
analyze samples from all monitoring wells at the compliance point for 
all constituents contained in Appendix IX of 40 Code of Federal Reg­
ulations Part 264 reasonably expected to be in or derived from waste 
managed at the site at least annually to determine whether additional 
hazardous constituents are present in the uppermost aquifer and, if 
so, at what concentration, pursuant to procedures in §335.164(6) of 
this title (relating to Detection Monitoring Program). If the owner 
or operator finds Appendix IX constituents in the groundwater that 
are not already identified in the permit as monitoring constituents, 
the owner or operator may resample within one month and repeat the 
Appendix IX analysis. If the second analysis confirms the presence of 
new constituents, the owner or operator must report the concentration 
of these additional constituents to the executive director within seven 
days after the completion of the second analysis and add them to the 
monitoring list. If the owner or operator chooses not to resample, then 
he must report the concentrations of these additional constituents to 
the executive director within seven days after completion of the initial 
analysis and add them to the monitoring list.] 
(A) Which sample collection event during the year will 
involve enhanced sampling; 
(B) The number of monitoring wells at the compliance 
point to undergo enhanced sampling; 
(C) The number of samples to be collected from each 
of these monitoring wells; and 
(D) The specific constituents from Appendix IX of 40 
Code of Federal Regulations Part 264 for which these samples must be 
analyzed. 
(8) If the enhanced sampling event indicates that Appendix 
IX of 40 Code of Federal Regulations Part 264 constituents are present 
in the groundwater that are not already identified in the permit as mon­
itoring constituents, the owner or operator may resample within one 
month or at an alternative site-specific schedule approved by the exec­
utive director, and repeat the analysis. 
(9) If the second analysis confirms the presence of new 
constituents, the owner or operator must report the concentration of 
these additional constituents to the executive director within seven days 
after the completion of the second analysis and add them to the moni­
toring list. 
(10) If the owner or operator chooses not to resample, then 
the concentrations of these additional constituents must be reported to 
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the executive director within seven days after completion of the initial 
analysis, and must be added to the monitoring list. 
(11) [(8)] If the owner or operator determines, pursuant 
to paragraph (4) of this section, that any concentration limits under 
§335.160 of this title are being exceeded at any monitoring well at the 
point of compliance, he must: 
(A) notify the executive director of this finding in writ­
ing within seven days. The notification must indicate what concentra­
tion limits have been exceeded; 
(B) submit to the executive director an investigation re­
port to establish a corrective action program meeting the requirements 
of §335.166 of this title (relating to Corrective Action Program) within 
180 days, or within 90 days if an engineering feasibility study has been 
previously submitted to the executive director under §335.164(7)(E) of 
this title. The report must at a minimum include the following infor­
mation: 
(i) a detailed description of corrective actions that 
will achieve compliance with the groundwater protection standard 
specified in the permit under paragraph (1) of this section; and 
(ii) a plan for a groundwater monitoring program 
that will demonstrate the effectiveness of the corrective action. Such a 
groundwater monitoring program may be based on a compliance mon­
itoring program developed to meet the requirements of this section. 
(12) [(9)] If the owner or operator determines, pursuant to 
paragraph (4) of this section, that the groundwater concentration limits 
are being exceeded at any monitoring well at the point of compliance, 
he may demonstrate that a source other than a regulated unit caused 
the contamination or that the detection is an artifact caused by error in 
sampling, analysis, or evaluation or natural variation in groundwater. 
In making a demonstration under this subsection, the owner or operator 
must: 
(A) notify the executive director in writing within seven 
days that he intends to make a demonstration under this section; 
(B) within 90 days submit a report to the executive di­
rector which demonstrates that a source other than a regulated unit 
caused the standard to be exceeded or that the apparent noncompli­
ance with the standards resulted from error in sampling, analysis, or 
evaluation; 
(C) within 90 days submit to the executive director an 
application for a compliance plan amendment or compliance modifi ­
cation to make any appropriate change to the compliance monitoring 
program at the facility; and 
(D) continue to monitor in accord with the compliance 
monitoring program established under this section. 
(13) [(10)] If the owner or operator determines that the 
compliance monitoring program no longer satisfies the requirements 
of this section, he must, within 90 days, submit an application for a 
plan modification to make any appropriate changes to the program. 
(14) [(11)] The owner or operator shall prepare an annual 
summary to include the groundwater quality data and groundwater flow 
rate and direction required under paragraphs (3) and (5) of this section. 
Such annual summary shall be submitted to the executive director by 
January 21 of each year on forms provided or approved by the execu­
tive director. An owner or operator must keep a copy of the summary 
for a period of at least three years from the due date of the summary. 
The period of record retention required by this section is automatically 
extended during the course of any unresolved enforcement action re­
garding the regulated activity. 
§335.166. Corrective Action Program. 
An owner or operator required to establish a corrective action program 
must, at a minimum, discharge the following responsibilities. 
(1) The owner or operator must take corrective action to 
ensure that regulated units are in compliance with the groundwater pro­
tection standard under §335.158 of this title (relating to Groundwater 
Protection Standard). The commission will specify the groundwater 
protection standard in the compliance plan, including: 
(A) a list of the hazardous constituents identified under 
§335.159 of this title (relating to Hazardous Constituents); 
(B) concentration limits under §335.160 of this title 
(relating to Concentration Limits) for each of those hazardous con­
stituents; 
(C) the compliance point under §335.161 of this title 
(relating to Point of Compliance); and 
(D) the compliance period under §335.162 of this title 
(relating to Compliance Period). 
(2) The owner or operator must implement a corrective ac­
tion program that prevents hazardous constituents from exceeding their 
respective concentration limits at the compliance point by removing the 
hazardous waste constituents or treating them in place. The plan will 
specify the specific measures that will be taken.  
(3) The owner or operator must begin corrective action 
within a reasonable time period after the groundwater protection 
standard is exceeded. The commission will specify that time period 
in the plan. If a compliance plan includes a corrective action pro­
gram in addition to a compliance monitoring program, the plan will 
specify when the corrective action will begin and such a requirement 
will operate in lieu of §335.165(12)[(9)](B) of this title (relating to 
Compliance Monitoring Program). 
(4) In conjunction with a corrective action program, the 
owner or operator must establish and implement a groundwater mon­
itoring program to demonstrate the effectiveness of the corrective ac­
tion program. Such a monitoring program may be based on the require­
ments for a compliance monitoring program under §335.165 of this title 
[(relating to Compliance Monitoring Program)] and must be as effec­
tive as that program in determining compliance with the groundwater 
protection standard under paragraph (5) of this section, where appro­
priate. 
(5) In addition to the other requirements of this section, the 
owner or operator must conduct a corrective action program to remove 
or treat in place any hazardous constituents under §335.159 of this title 
[(relating to Hazardous Constituents)] that exceed concentration lim­
its under §335.160 of this title [(relating to Concentration Limits)] in  
groundwater between the compliance point under §335.161 of this title 
[(relating to Point of Compliance)] and the downgradient facility prop­
erty boundary and beyond the facility boundary, where necessary to 
protect human health and the environment, unless the owner or operator 
demonstrates to the satisfaction of the executive director that, despite 
the owner’s or operator’s best efforts, the owner or operator was un­
able to obtain the necessary permission to undertake such action. The 
owner/operator is not relieved of all responsibility to clean up a release 
that has migrated beyond the facility boundary where off-site access is 
denied. On-site measures to address such releases will be determined 
on a case-by-case basis. The plan will specify the measures to be taken. 
(A) Corrective action measures under this section must 
be initiated and completed within a reasonable period of time consid­
ering the extent of contamination. 
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(B) Corrective action measures under this section may 
be terminated once the concentration of hazardous constituents under 
§335.159 of this title [ ] is reduced 
to levels below their res
(relating to Hazardous Constituents)
pective concentration under §335.160 of this 
title [(relating to Concentration Limits)]. 
(6) The owner or operator must continue corrective action 
measures during the compliance period to the extent necessary to en­
sure that the groundwater protection standard is not exceeded. If the 
owner or operator is conducting corrective action at the end of the com­
pliance period, he must continue that corrective action for as long as 
necessary to achieve compliance with the groundwater protection stan­
dard. The owner or operator may terminate corrective action measures 
taken beyond the period equal to the active life of the  waste manage­
ment area (including the closure period) if he can demonstrate, based 
on data from the groundwater monitoring program under paragraph (4) 
of this section, that the groundwater protection standard of §335.158 of 
this title [(relating to Groundwater Protection Standard)] has not been 
exceeded for a period of three consecutive years. 
(7) The owner or operator must report in writing to the ex­
ecutive director on the effectiveness of the corrective action program. 
The owner or operator must submit these reports annually [semiannu­
ally]. 
(8) If the owner or operator determines that the corrective 
action program no longer satisfies the requirements of this section, he 
must, within 90 days, submit an application for a plan modification to 
make any appropriate changes to the program. 
§335.173. Design and Operating Requirements (Landfills). 
(a) Any landfill that is not covered by subsection (c) of this 
section or 40 Code of Federal Regulations (CFR) §265.301(a) must 
have a liner system for all portions of the landfill (except for existing 
portions of such landfill). The liner system must have: 
(1) a liner that is designed, constructed, and installed to pre­
vent any migration of wastes out of the landfill to the adjacent subsur­
face soil or groundwater or surface water at any time during the active 
life (including the closure period) of the landfill. The liner must be 
constructed of materials that prevent wastes from passing into the liner 
during the active life of the facility. The liner must be: 
(A) constructed of materials that have appropriate 
chemical properties and sufficient strength and thickness to prevent 
failure due to pressure gradients (including static head and external 
hydrogeologic forces), physical contact with the waste or leachate to 
which they are exposed, climatic conditions, the stress of installation, 
and the stress of daily operation; 
(B) placed upon a foundation or base capable of provid­
ing support to the liner and resistance to pressure gradients above and 
below the liner to prevent failure of the liner due to settlement, com­
pression, or uplift; and 
(C) installed to cover all surrounding earth likely to be 
in contact with the waste or leachate; and 
(2) a liner that: 
(A) prevents any migration of wastes out of the landfill 
to the adjacent subsurface soil or groundwater or surface water at any 
time prior to the end of the post-closure care period; and 
(B) minimizes the rate of migration of wastes out of the 
landfill to the adjacent subsurface soil or groundwater or surface water 
so as not to pose a substantial present or potential hazard to human 
health and the environment; and 
(3) a leachate collection and removal system immediately 
above the top liner that is designed, constructed, maintained, and oper­
ated to collect and remove leachate from the landfill. The commission 
will specify design and operating conditions in the permit to ensure that 
the leachate depth over the liner does not exceed 30 centimeters (one 
foot). The leachate collection and removal system must be: 
(A) constructed of materials that are: 
(i) chemically resistant to the waste managed in the 
landfill and the leachate expected to be generated; and 
(ii) of sufficient strength and thickness to prevent 
collapse under the pressures exerted by overlying wastes, waste cover 
materials, and by any equipment used at the landfill; and 
(B) designed and operated to function without clogging 
through the scheduled closure of the landfill. 
(b) The owner or operator will be exempted from the require­
ments of subsection (a) of this section if the commission finds, based on 
a demonstration by the owner or operator, that alternative design and 
operating practices, together with location characteristics, will prevent 
the migration of any hazardous constituents (see §335.159 of this title 
(relating to Hazardous Constituents)) into the groundwater or surface 
water at any future time. In deciding whether to grant an exemption, 
the commission will consider: 
(1) the nature and quantity of the wastes; 
(2) the proposed alternate design and operation; 
(3) the hydrogeologic setting of the facility, including the 
attenuative capacity and thickness of the liners and soils present be­
tween the landfill and groundwater or surface water; and 
(4) all other factors which would influence the quality and 
mobility of the leachate produced and the potential for it to migrate to 
groundwater or surface water. 
(c) The owner or operator of each new landfill unit on which 
construction commences after January 29, 1992, each lateral expansion 
of a landfill unit on which construction commences after July 29, 1992, 
and each replacement of an existing landfill unit that is to commence 
reuse after July 29, 1992, must comply with 40 CFR §264.301(c) as 
amended through January 29, 1992, at 57 FedReg 3489. 
(d) The executive director may approve alternative design or 
operating practices to those specified in subsection (c) of this section if 
the owner or operator demonstrates to the executive director that such 
design and operating practices, together with location characteristics: 
(1) will prevent the migration of any hazardous constituent 
into the groundwater or surface water at least as effectively as the liners 
and leachate collection and removal systems specified in subsection (c) 
of this section; and 
(2) will allow detection of leaks of hazardous constituents 
through the top liner at least as effectively. 
(e) The double liner requirement set forth in subsection (c) of 
this section may be waived by the commission for any monofill which 
contains only hazardous wastes from foundry furnace emission con­
trols or metal casting molding sand, and such wastes do not contain 
constituents which would render the wastes hazardous for reasons other 
than the toxicity characteristics in 40 CFR [Code of Federal Regula­
tions] §261.24, and is in compliance with either paragraph (1) or (2) of 
this subsection. 
(1) The monofill: 
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(A) has at least one liner for which there is no evidence 
that such liner is leaking; 
(B) is located more than 1/4 mile from an "underground 
source of drinking water" (as that term is defined in §331.2 of this title 
(relating to Definitions)); and 
(C) is in compliance with groundwater monitoring re­
quirements of this subchapter. 
(2) The owner or operator demonstrates that the monofill 
is located, designed, and operated so as to assure that there will be 
no migration of any hazardous constituent into groundwater or surface 
water at any future time. 
(f) The owner or operator of any replacement landfill unit is 
exempt from subsection (c) of this section if: 
(1) The existing unit was constructed in compliance with 
the design standards of §3004(o)(1)(A)(i) and (o)(5) of the Resource 
Conservation and Recovery Act; and 
(2) There is no reason to believe that the liner is not func­
tioning as designed. 
(g) The owner or operator must design, construct, operate, and 
maintain a run-on control system capable of preventing flow onto the 
active portion of the landfill during peak discharge from at least a 100­
year storm. 
(h) The owner or operator must design, construct, operate, and 
maintain a run-off management system to collect and control at least the 
water volume from active portions resulting from a 24-hour, 100-year 
storm. 
(i) Collection and holding facilities (e.g., tanks or basins) as­
sociated with run-on and run-off control systems must be emptied or 
otherwise managed expeditiously after storms to maintain design ca­
pacity of the system. 
(j) If the landfill contains any particulate matter which may be 
subject to wind dispersal, the owner or operator must cover or other­
wise manage the landfill to control wind dispersal. 
(k) The commission will specify in the permit all design and 
operating practices that are necessary to ensure that the requirements 
of this section are satisfied. 
§335.175. Special Requirements for Bulk and Containerized Waste. 
[(a) Bulk or non-containerized liquid waste or waste contain­
ing free liquids may be placed in a landfill prior to May 8, 1985, only 
if before disposal, the liquid waste or waste containing free liquids is 
treated or stabilized, chemically or physically (e.g., by mixing with a 
sorbent solid), so that free liquids are no longer present.] 
(a) [(b)] The [Effective May 8, 1985, the] placement of bulk 
or non-containerized liquid hazardous waste or hazardous waste con­
taining free liquids (whether or not sorbents have been added) in any 
landfill is prohibited. 
(b) [(c)] To demonstrate the absence or presence of free liquids 
in either a containerized or bulk waste, the following test must be used: 
Method 9095B Method 9095] (Paint Filter Liquids Test) as described 
in "Test Method
[
s for Evaluating Solid Waste, Physical/Chemical Meth­
ods," EPA Publication SW-846, as incorporated by reference in 40 
Code of Federal Regulations (CFR) §260.11 and in §335.31 [§335.30] 
of this title (relating to Incorporation of References). 
(c) [(d)] The [Effective November 8, 1985, the] placement of 
any liquid which is not a hazardous waste in a landfill is prohibited, 
unless the owner or operator of such landfill demonstrates to the com­
mission, or the commission determines[,] that:  
(1) the only reasonably available alternative to the place­
ment in such landfill is placement in a landfill or unlined surface im­
poundment, whether or not permitted or operating under interim status, 
which contains or may reasonably be anticipated to contain hazardous 
waste; and 
(2) placement in such owner or operator’s landfill will not 
present a risk of contamination of any "underground source of drinking 
water" (as that term is defined in §331.2 of this title (relating to Defi ­
nitions)). 
(d) [(e)] Containers holding liquid waste or waste containing 
free liquids must not be placed in a landfill unless: 
(1) the container is very small, such as an ampule; or 
(2) the container is designed to hold free liquids for use 
other than storage, such as a battery or capacitor; or 
(3) the container is a lab pack as defined in 40  CFR  
§264.316 and is disposed of in accordance with 40 CFR §264.316. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 8, 2009. 
TRD-200901746 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER H. STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC WASTES AND 
SPECIFIC TYPES OF FACILITIES 
DIVISION 2. HAZARDOUS WASTE BURNED 
FOR ENERGY RECOVERY 
30 TAC §335.221, §335.224 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code, (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§335.221. Applicability and Standards. 
(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 266 (including all appendices to Part 266) are 
adopted by reference, as amended and adopted in the CFR through 
April 8, 2008 (73 FR 18970) [February 14, 2002 (67 FR 6968)], except 
as noted in this section: 
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(1) §266.100--Applicability (as amended through July 14, 
2006 (71 FR 40254)), except §266.100(c); and reference to "the appli­
cable requirements of subparts A through H, BB, and CC of parts 264 
and 265 of this chapter" is changed to "the applicable requirements of 
§§335.111 of this title (relating to Purpose, Scope, and Applicability), 
335.112(a)(1) - (7), (20), and (21) of this title (relating to Standards), 
335.151 of this title (relating to Purpose, Scope, and Applicability), and 
335.152(a)(1) - (6), (18), and (19) of this title (relating to Standards)"; 
(2) §266.102(a)--Permit Standards for Burners - Applica­
bility, excepting those portions of §266.102(a) containing references to 
§§264.56(d), 264.71 - 264.72, 264.75 - 264.77, 264.90, 264.101, and 
264.142(a)(2); 
(3) §266.102(b)--Permit Standards for Burners - Haz­
ardous Waste Analysis; 
(4) §266.102(c)--Permit Standards for Burners - Emission 
Standards; 
(5) §266.102(d)--Permit Standards for Burners - Permits; 
(6) §266.102(e)--Permit Standards for Burners - Operating 
Requirements (as amended through July 14, 2006 (71 FR 40254)); 
(7) §266.103(a)(1) - (3)--Interim Status Standards for 
Burners - Purpose, Scope, and Applicability--General; Exemptions; 
and Prohibition on Burning Dioxin-Listed Wastes, respectively, except 
§266.103(a)(1)(iii) and §266.103(a)(2); 
(8) §266.103(a)(4)--Interim Status Standards for Burners­
-Purpose, Scope, and Applicability--Applicability of Part 265 Stan­
dards (as amended through (July 14, 2006 (71 FR 40254))), excepting 
those portions of §266.103(a)(4) containing references to §§265.56(d), 
265.71 - 265.72, 265.75 - 265.77, 265.142(a)(2); facilities qualifying 
for a corporate guarantee for liability are subject to §265.147(g)(2) and 
§264.151(h)(2), as amended; 
(9) §266.103(a)(5) - (6)--Interim Status Standards for 
Burners - Purpose, Scope, and Applicability: Special Requirements 
for Furnaces; and Restrictions on Burning Hazardous Waste That Is 
Not a Fuel; 
(10) §266.103(b)--Interim Status Standards for Burners ­
Certification of Precompliance (as amended through (July 14, 2006 (71 
FR 40254))), except §266.103(b)(1) and (6); 
(11) §266.103(c)--Interim Status Standards for Burners ­
Certification of Compliance (as amended through (July 14, 2006 (71 
FR 40254))), except § 266.103(c)(3)(i); 
(12) §266.103(f)--Interim Status Standards for Burners 
Start-Up and Shut-Down; 
(13) §266.103(g)(1) - (2)--Interim Status Standards for 
Burners - Automatic Waste Feed Cutoff (as amended through (July 
14, 2006 (71 FR 40254))); 
­
(14) §266.103(h) - (l)--Interim Status Standards for 
Burners: Fugitive Emissions; Changes; Monitoring and Inspections; 
Recordkeeping; and Closure, respectively, as amended through April 
4, 2006 (71 FR 16862); [.] 
(15) §266.104--Standards to Control Organic Emissions, 
except §266.104(h); 
(16) §266.105--Standards to Control Particulate Matter, 
except §266.105(d); 
(17) §266.106--Standards to Control Metals Emissions (as 
amended through (July 14, 2006 (71 FR 40254))), except §266.106(i); 
(18) §266.107--Standards to Control Hydrogen Chloride 
(HCl) and Chlorine Gas (C12) Emissions, except §266.107(h); 
(19) §266.108--Small Quantity On-Site Burner Exemp­
tion, except §266.108(d), and except that hazardous wastes subject to 
§335.78 of this title (relating to Special Requirements for Hazardous 
Waste Generated by Conditionally Exempt Small Quantity Gener­
ators) may not be burned in an off-site device under the exemption 
provided by §266.108; 
(20) §266.109--Low-Risk Waste Exemption (as amended 
through (July 14, 2006 (71 FR 40254))); 
(21) §266.110--Waiver of DRE Trial Burn for Boilers; 
(22) §266.111--Standards for Direct Transfer; and 
(23) §266.112--Regulation of Residues. 
(b) The following hazardous wastes and facilities are not reg­
ulated under this division: 
(1) used oil burned for energy recovery that is also a haz­
ardous waste solely because it exhibits a characteristic of hazardous 
waste identified in 40 CFR Part 261, Subpart C, from use versus mix­
ing. Such used oil is subject to regulation by the United States Envi­
ronmental Protection Agency (EPA) under 40 CFR Part 279 and Chap­
ter 324 of this title (relating to Used Oil Standards). This exception 
does not apply if the used oil has been made hazardous by mixing with 
characteristic or listed hazardous waste other than by a conditionally 
exempt small quantity generator or household generator; 
(2) hazardous wastes that are exempt from regulation un­
der the provisions of 40 CFR §261.4, and §335.24(c)(3) - (4) of this 
title (relating to Requirements for Recyclable Materials and Nonhaz­
ardous Recyclable Materials), and hazardous wastes that are subject to 
the special requirements for conditionally exempt small quantity gener­
ators under the provisions of §335.78 of this title [(relating to Special 
Requirements for Hazardous Waste Generated by Conditionally Ex­
empt Small Quantity Generators)]; 
(3) gas recovered from hazardous or solid waste landfills 
when such gas is burned for energy recovery; and 
(4) coke ovens, if the only hazardous waste burned is EPA 
Hazardous Waste No. K087, decanter tank tar sludge from coking op­
erations. 
§335.224. Additional Interim Status Standards for Burners. 
In addition to the interim status standards for burners under 
§335.221(a)(7) - (14) of this title (relating to Applicability and 
Standards), owners and operators of "existing" boilers and industrial 
furnaces that burn hazardous waste are subject to the following pro­
visions, including the applicable provisions of Subchapter A of this 
chapter (relating to Industrial Solid Waste and Municipal Hazardous 
Waste Management in General) and Subchapter E of this chapter 
(relating to Interim Standards for Owners and Operators of Hazardous 
Waste Storage, Processing, or Disposal Facilities), as follows: 
(1)  If a boiler or industrial furnace is located at a facility 
that already has a permit or interim status, then the owner or opera­
tor must comply with the applicable rules and regulations dealing with 
permit amendments or modifications under Chapter 305 of this title 
(relating to Consolidated Permits) and 40 Code of Federal Regulations 
(CFR) §270.42, or revisions of applications for hazardous waste per­
mits and changes during interim status under Chapter 305 of this title 
and 40 CFR §270.72. 
(2) The requirements of this section and §335.221(a)(7) ­
(14) of this title do not apply to hazardous wastes and facilities exempt 
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under §335.221(b) of this title or exempt under 40 CFR §266.108, as 
adopted under §335.221(a)(19) of this title. 
(3) Owners and operators of existing boilers and industrial 
furnaces that burn hazardous waste are subject to the following provi­
sions: 
(A) §335.12 of this title (relating to Shipping Require­
ments Applicable to Owners or Operators of Storage, Processing, or 
Disposal Facilities); 
(B) §335.15 of this title (relating to Recordkeeping and 
Reporting Requirements Applicable to Owners or Operators of Stor­
age, Processing, or Disposal Facilities); 
(C) §335.113 of this title (relating to Reporting of 
Emergency Situations by Emergency Coordinator); 
[(D) §335.114 of this title (relating to Reporting Re­
quirements);] 
(D) [(E)] §335.115 of this title (relating to Additional 
Reports); 
(E) [(F)] §335.127 of this title (relating to Cost Estimate 
for Closure); 
(4) The owner or operator must provide complete and ac­
curate information specified in 40 CFR §266.103(b)(2) to the execu­
tive director on or before August 21, 1992, and must establish lim­
its for the operating parameters specified in 40 CFR §266.103(b)(3). 
Such information is termed a "certification of precompliance" and con­
stitutes a certification that the owner or operator has determined that, 
when the facility is operated within the limits specified in 40 CFR 
§266.103(b)(3), the owner or operator believes that, using best engi­
neering judgment, emissions of particulate matter, metals, HCl and C12 
are not  likely to exceed the  limits provided under 40 CFR §§266.105, 
266.106, and 266.107. The facility may burn hazardous waste only 
under the operating conditions that the owner or operator establishes 
under 40 CFR §266.103(b)(3) until the owner or operator submits a re­
vised certification of precompliance under 40 CFR §266.103(b)(8) or 
a certification of compliance under 40 CFR §266.103(c), or until a per­
mit is issued. 
(5) On or before August 21, 1992, the owner or operator 
must submit a notice for publication in a newspaper regularly pub­
lished, and generally circulated within the county and area wherein the 
facility is located and send a copy of the notice of those persons and 
entities listed under §39.413 of this title (relating to Mailed Notice). 
The owner and operator must provide to the executive director, with 
the certification of precompliance, evidence of submittal of the notice 
for publication. The public notice requirements of this section [sub­
section] do not apply to recertifications under 40 CFR §266.103(b)(8). 
The notice shall be entitled "Notice of Certification of Precompliance 
with Hazardous Waste Burning Requirements of 40 Code of Federal 
Regulations §266.103(b) and 30 TAC §335.224(4) and (5)." An owner 
or operator who satisfied the public notice requirements under 40 CFR 
§266.103(b)(6) will be considered compliant with this paragraph pro­
vided that the owner or operator submits evidence of such public notice 
on or before 30 days after the effective date of this paragraph. The no­
tice shall include: 
(A) name and address of the owner and operator of the 
facility as well as the location of the device burning hazardous waste; 
(B) date that the certification of precompliance was sub­
mitted to the executive director; 
(C) brief description of the regulatory process re­
quired to comply with the interim status requirements of this section, 
§335.221(a)(7) - (14) of this title, and 40 CFR §266.103, including 
required emissions testing to demonstrate conformance with emissions 
standards for organic compounds, particulate matter, metals, and HCl 
and Cl2; 
(D) types and quantities of hazardous waste burned in­
cluding, but not limited to, source(s), whether solids or liquids, as well 
as an appropriate description(s) of the waste(s); 
(E) type of device(s) in which the hazardous waste is 
burned including a physical description and maximum production rate 
of each device; 
(F) types and quantities per year of other fuels and in­
dustrial furnace feedstocks fed to each unit; 
(G) brief description of the basis for this certification of 
precompliance as specified in 40 CFR §266.103(b)(2); 
(H) locations where the record for the facility can be 
viewed and copied by interested parties. These records and locations 
shall at a minimum include: 
(i) The administrative record kept by  the  local Texas 
Commission on Environmental Quality (TCEQ) [Texas Natural Re­
source Conservation Commission] regional office; and 
(ii) The Boiler and Industrial Furnace (BIF) corre­
spondence file kept at the facility site where  the device is  located.  The  
correspondence file must include all correspondence between the facil­
ity and the Regional Director of the United States Environmental Pro­
tection Agency (EPA), state and local regulatory officials, including 
copies of all certifications and notifications, such as the precompliance 
certification, precompliance public notice, notice of compliance test­
ing, compliance test report, compliance certification, time extension 
requests and approvals or denials, enforcement notifications of viola­
tions, and copies of EPA and state site visit reports submitted to the 
owner or operator. 
(I) notification of the establishment by the facility 
owner or operator of a facility mailing list whereby interested parties 
shall notify the facility owner or operator that they wish to be placed 
on the mailing list to receive future information and notices about this 
facility; and 
(J) location (mailing address) of the local TCEQ [Texas 
Natural Resource Conservation Commission (TNRCC)] regional of­
fice, where further information can be obtained on TCEQ [TNRCC] 
regulation of hazardous waste burning. 
(6) On or before August 21, 1992, the owner or operator 
shall conduct emissions testing to document compliance with the emis­
sions standards of 40 CFR §§266.103(a)(5)(i)(D), 266.104(b) - (e), and 
266.105 - 266.107, under the procedures prescribed by this paragraph 
and paragraphs (7) and (8) of this section and 40 CFR §266.103(c), 
except under extensions of time provided by 40 CFR §266.103(c)(7). 
Based on the compliance test, the owner or operator shall submit to 
the executive director a complete and accurate "certification of compli­
ance," in accordance with 40 CFR §266.103(c)(4), with those emission 
standards establishing limits on the operating parameters specified in 
40 CFR §266.103(c)(1). In accordance with paragraphs (12) and (13) 
of this section, the executive director may reject the certification of 
compliance or require additional information to be submitted within 
specified time frames. 
(7) Compliance testing must be conducted under condi­
tions for which the owner or operator has submitted a certification of 
precompliance under 40 CFR §266.103(b) and paragraphs (4) - (5) 
of this section, and under conditions established in the notification 
of compliance testing required by 40 CFR §266.103(c)(2). The 
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owner and operator may seek approval on a case-by-case basis to use 
compliance test data from one unit in lieu of testing a similar on-site 
unit. To support the request, the owner or operator must provide a 
comparison of the hazardous waste burned and other feedstreams, 
and the design, operation, and maintenance of both the tested unit 
and the similar unit. The director shall provide a written approval to 
use compliance test data in lieu of testing a similar unit if he finds 
that the hazardous wastes, the devices, and the operating conditions 
are sufficiently similar, and the data from the other compliance test is 
adequate to meet the requirements of §266.103(c). 
(8) If the owner or operator chooses to submit a revised 
certification of compliance (recertification of compliance) under 40 
CFR §266.103(c)(8), or if the owner or operator is required to sub­
mit a recertification of compliance under paragraphs (9) or (11) of this 
section, then the owner or operator shall submit the recertification of 
compliance to the executive director under the procedures in 40 CFR 
§266.103(c)(8)(i) - (iv). In accordance with paragraphs (12) and (13) 
of this section, the executive director may reject the recertification of 
compliance or require additional information to be submitted within 
specified time frames. 
(9) The owner or operator must conduct compliance test­
ing and submit to the executive director a recertification of compli­
ance under the provisions of paragraph (8) of this section and 40 CFR 
§266.103(c), within 150 days of rejection by the executive director un­
der this paragraph and paragraphs (6) and (8) of this section. In ac­
cordance with paragraphs (12) and (13) of this section, the executive 
director may reject the recertification of compliance or require addi­
tional information to be submitted within specified time frames. Ex­
cept for the activities necessary for the owner or operator to conduct 
the compliance testing in accordance with 40 CFR §266.103(c)(8)(i) ­
(iv), and except for a rejection by the executive director of a recertifi ­
cation of compliance which was voluntarily submitted by the owner or 
operator pursuant to paragraph (8) of this section, upon rejection by the 
executive director and until a subsequent recertification of compliance 
is approved under paragraph (8) of this section, the owner or operator 
shall not burn hazardous waste in the unit for which a certification of 
compliance or recertification of compliance was rejected. 
(10) Except for a rejection by the executive director of a 
recertification of compliance which was voluntarily submitted by the 
owner or operator pursuant to paragraph (8) of this section, upon re­
ceipt of the third rejection by the executive director of a certification 
of compliance and/or recertification of compliance for the burning of 
hazardous waste in a boiler or industrial furnace, the owner or operator 
shall stop burning hazardous waste in the unit for which the certifica­
tion and/or recertification were rejected, begin closure activities under 
40 CFR §266.103(l), and shall not resume the burning of hazardous 
waste except under an operating permit issued under Chapter 305 of 
this title [(relating to Consolidated Permits)]; 
(11) Notwithstanding any requirement for a recertification 
under paragraph (9) of this section, the owner or operator must conduct 
compliance testing and submit to the executive director a recertification 
of compliance under the provisions of paragraph (8) of this section and 
40 CFR §266.103(c) within five [three] years from submitting the pre­
vious certification or recertification (excluding recertification(s) sub­
mitted under paragraph (9) of this section). If the owner or operator 
seeks to recertify compliance under new operating conditions, then the 
owner or operator must comply with the requirements of paragraph (8) 
of this section. In accordance with paragraphs (12) and (13) of this sec­
tion, the executive director may reject the recertification of compliance 
or require additional information to be submitted within specified time 
frames. 
(12) The executive director may reject certifications or re­
certifications of compliance based on the failure of the owner or oper­
ator to meet the substantive requirements under 40 CFR §266.103 or 
this section, including, but not limited to, the following: 
(A) incorrect or inappropriate calculations or other 
mathematical techniques which lead to significant effects on operating 
condition limitations; 
(B) incorrect or inappropriate sampling, physical mea­
surements, or analysis techniques which lead to significant effects on 
operating condition limitations; 
(C) equipment failure or malfunction during the com­
pliance test which leads to inadequate results or incorrect results which 
significantly affects the limits on operating conditions; 
(D) inappropriate feed rates of waste, raw production 
materials, and/or fuels which leads to significant effects on operating 
condition limitations; 
(E) failure to operate the compliance test under steady-
state conditions; or 
(F) other significant deficiencies which, in the opinion 
of the executive director will lead to endangerment to public health and 
welfare or insufficient protection of public property or the environment. 
(13) The owner or operator may appeal to the commission 
any rejection of a certification or recertification by the executive direc­
tor. Owners and operators who appeal to the commission any rejection 
of a certification or recertification by the executive director may con­
tinue operations under the rejected certification or recertification until 
the rejection is upheld by the commission. 
(14) If the owner or operator does not comply with the in­
terim status compliance schedule provided by paragraphs (4) - (6), (9), 
or (11) of this section, hazardous waste burning must terminate on 
the date of the deadline, closure activities must begin under 40 CFR 
§266.103(l), and hazardous waste burning may not resume except un­
der an operating permit issued under Chapter 305 of this title. For 
purposes of compliance with the closure provisions of paragraph (4) 
of this section [subsection] and 40 CFR §265.112(d)(2) and §265.113 
(as adopted in §335.112(a)(6) of this title (relating to Standards)) the 
boiler or industrial furnace has received "the known final volume of 
hazardous waste" on the date that the deadline is missed. 
(15) During the compliance test required by paragraph (7) 
of this section and 40 CFR §266.103(c)(3), and upon certification of 
compliance under 40 CFR §266.103(c), a boiler or industrial furnace 
must be operated with a functioning system that automatically cuts 
off the hazardous waste feed when the applicable operating conditions 
specified in 40 CFR §266.103(c)(1)(i) and (v) - (xiii) deviate from 
those established in the certification of compliance, and the boiler 
or industrial furnace must be operated in accordance with 40 CFR 
§266.103(g)(1) - (2). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901747 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
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DIVISION 5. UNIVERSAL WASTE RULE 
30 TAC §335.261 
STATUTORY AUTHORITY 
The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendment implements THSC, Chapter 361. 
§335.261. Universal Waste Rule. 
(a) This section establishes requirements for managing univer­
sal wastes as defined in this section, and provides an alternative set of 
management standards in lieu of regulation, except as provided in this 
section, under all otherwise applicable chapters under 30 Texas Admin­
istrative Code. Except as provided in subsection (b) of this section, 40 
Code of Federal Regulations (CFR) Part 273 is adopted by reference 
as amended and adopted in the Federal Register through July 14, 2006 
(71 FR 40254) [August 5, 2005 (70 FR 45508)]. 
(b) 40 CFR Part 273, except §273.1, is adopted subject to the 
following changes. 
(1) The term "regional administrator" is changed to "exec­
utive director" or "commission" consistent with the organization of the 
commission as set out in the Texas Water Code, Chapter 5. 
(2) The terms "U.S. Environmental Protection Agency" 
and "EPA" are changed to "the Texas Commission on Environmental 
Quality," "the agency," or "the commission" consistent with the organ­
ization of the commission as set out in Texas Water Code, Chapter 5. 
This paragraph does not apply to 40 CFR §273.32(a)(3) or §273.52 or 
to references to the following: "EPA Acknowledgment of Consent" or 
"EPA Identification Number." 
(3) The term "treatment" is changed to "processing." 
(4) The term "universal waste" is changed to "universal 
waste as defined under §335.261(b)(16)(F) of this title (relating to Uni­
versal Waste Rule)." 
(5) The term "this part" is changed to "Chapter 335, Sub­
chapter H, Division 5 of this title (relating to Universal Waste Rule)." 
(6) In 40 CFR §273.2(a) and (b), references to "40 CFR 
part 266, subpart G," are changed to "§335.251 of this title (relating to 
Applicability and Requirements)." 
(7) In 40 CFR §273.2(b)(2), the reference to "part 261 of 
this chapter" is changed to "Chapter 335 of this title (relating to Indus­
trial Solid Waste and Municipal Hazardous Waste)." 
(8) In 40 CFR §273.3(b)(1), the reference to "40 CFR 
§262.70" is changed to "§335.77 of this title (relating to Farmers)." 
Also, the phrase "(40 CFR §262.70 addresses pesticides disposed of 
on the farmer’s own farm in a manner consistent with the disposal 
instructions on the pesticide label, providing the container is triple 
rinsed in accordance with 40 CFR 261.7(b)(3))" is deleted. 
(9) In 40 CFR §273.3(b)(2), the reference to "40 CFR parts 
260 through 272" is changed to "Chapter 335 of this title (relating to 
Industrial Solid Waste and Municipal Hazardous Waste)." 
(10) In 40 CFR §273.3(b)(3), the reference to "part 261 of 
this chapter" is changed to "Chapter 335 of this title (relating to Indus­
trial Solid Waste and Municipal Hazardous Waste)." 
(11) In 40 CFR §273.3(d)(1)(i) and (ii), references to "40 
CFR §261.2" are changed to "§335.1 of this title (relating to Defini­
tions)." 
(12) In 40 CFR §273.4(a), the reference to "§273.9" as it 
relates to the definition of "mercury-containing equipment" is amended 
to include the commission definition of "thermostats" as contained in 
§335.261(b)(16)(E) of this title (relating to Universal Waste Rule) and 
in 40 CFR §273.4(b)(1), the reference to "part 261 of this chapter" is 
changed to "Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste)." 
(13) In 40 CFR §273.5(b)(1), the reference to "part 261 of 
this chapter" is changed to "Chapter 335 of this title (relating to Indus­
trial Solid Waste and Municipal Hazardous Waste)." 
(14) In 40 CFR §273.8(a)(1), the reference to "40 CFR 
§261.4(b)(1)" is changed to "§335.1 of this title (relating to Defini­
tions)" and the reference to "§273.9" is changed to "§335.261(b)(16)(F) 
of this title (relating to Universal Waste Rule)." 
(15) In 40 CFR §273.8(a)(1), the reference to "40 CFR 
§261.4(b)(1)" is changed to "§335.78 of this title (relating to Special 
Requirements for Hazardous Waste Generated by Conditionally Ex­
empt Small Quantity Generators)" and to "§335.402(5) of this title 
(relating to Definitions)" and the reference to "§273.9" is changed to 
"§335.261(b)(16)(F) of this title (relating to Universal Waste Rule)." 
(16) In 40 CFR §273.9, the following definitions are 
changed to the meanings described in this paragraph. 
(A) Destination facility--A facility that treats, disposes, 
or recycles a particular category of universal waste, except those man­
agement activities described in 40 CFR §273.13(a) and (c) and 40 CFR 
§273.33(a) and (c), as adopted by reference in this section. A facility 
at which a particular category of universal waste is only accumulated 
is not a destination facility for purposes of managing that category of 
universal waste. 
(B) Generator--Any person, by site, whose act or 
process produces hazardous waste identified or listed in 40 CFR Part 
261 or whose act first causes a hazardous waste to become subject to 
regulation. 
(C) Large quantity handler of universal waste--A uni­
versal waste handler (as defined in this section) who accumulates at any 
time 5,000 kilograms or more total of universal waste (as defined in this  
section), calculated collectively. This designation as a large quantity 
handler of universal waste is retained through the end of the calendar 
year in which 5,000 kilograms or more total universal waste is accu­
mulated. 
(D) Small quantity handler of universal waste--A uni­
versal waste handler (as defined in this section) who does not accumu­
late at any time 5,000 kilograms or more total of universal waste (as 
defined in this section), calculated collectively. 
(E) Thermostat--A temperature control device that con­
tains metallic mercury in an ampule attached to a bimetal sensing ele­
ment, and mercury-containing ampules that have been removed from 
these temperature control devices in compliance with the requirements 
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of 40 CFR §273.13(c)(2) or §273.33(c)(2) as adopted by reference in 
this section. 
(F) Universal waste--Any of the following hazardous 
wastes that are subject to the universal waste requirements of this sec­
tion: 
(i) batteries, as described in 40 CFR §273.2; 
(ii) pesticides, as described in 40 CFR §273.3; 
(iii) mercury-containing equipment, including ther­
mostats, as described in 40 CFR §273.4; 
(iv) paint and paint-related waste, as described in 
§335.262(b) of this title (relating to Standards for Management of Paint 
and Paint-Related Waste); and 
(v) lamps, as described in 40 CFR §273.5. 
(17) In 40 CFR §273.10, the reference to "40 CFR §273.9" 
is changed to "§335.261(b)(16)(D) of this title (relating to Universal 
Waste Rule)." 
(18) 40 CFR §273.11(b) is changed to read as follows: 
"Prohibited from diluting or treating universal waste, except when 
responding to releases as provided in 40 CFR §273.17; managing 
specific wastes as provided in 40 CFR §273.13; or crushing lamps 
under the control conditions of §335.261(e) of this title (relating to 
Universal Waste Rule)." 
(19) In 40 CFR §273.13(a)(3)(i), the reference to "40 CFR 
parts 260 through 272" and the reference to "40 CFR part 262" are 
changed to "Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste)." 
(20) In 40 CFR §273.13(c)(2)(iii) and (iv), references to 
"40 CFR §262.34" are changed to "§335.69 of this title (relating to 
Accumulation Time)." 
(21) In 40 CFR §273.13(d)(1), the phrase "adequate to pre­
vent breakage" is changed to "adequate to prevent breakage, except 
as specified in §335.261(e) of this title (relating to Universal Waste 
Rule)." 
(22) In 40 CFR §273.17(b), the reference to "40 CFR parts 
260 through 272" and the reference to "40 CFR part 262" are changed 
to "Chapter 335 of this title (relating to Industrial Solid Waste and Mu­
nicipal Hazardous Waste)." 
(23) In 40 CFR §273.20(a), the reference to "40 CFR 
§§262.53, 262.56(a)(1) through (4), (6), and (b) and 262.57" is 
changed to "§335.13 of this title (relating to Recordkeeping and 
Reporting Procedures Applicable to Generators Shipping Hazardous 
Waste or Class 1 Waste and Primary Exporters of Hazardous Waste) 
and §335.76 of this title (relating to Additional Requirements Appli­
cable to International Shipments)." 
(24) In 40 CFR §273.20(b), the reference to "subpart E of 
part 262 of this chapter" is changed to "§335.13 of this title and §335.76 
of this title." 
(25) In 40 CFR §273.30, the reference to "§273.9" is 
changed to "§335.261(b)(16)(C) of this title (relating to Universal 
Waste Rule)." 
(26) 40 CFR §273.31(b) is changed to read as follows: 
"Prohibited from diluting or treating universal waste, except when 
responding to releases as provided in 40 CFR §273.37; managing 
specific wastes as provided in 40 CFR §273.33; or crushing lamps 
under the control conditions of §335.261(e) of this title (relating to 
Universal Waste Rule)." 
(27) In 40 CFR §273.33(a)(3)(i), the reference to "40 CFR 
parts 260 through 272" and the reference to "40 CFR part 262" are 
changed to "Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste)." 
(28) In 40 CFR §273.33(c)(2)(iii) and (iv), the references 
to "40 CFR §262.34" are changed to "§335.69 of this title (relating to 
Accumulation Time)." 
(29) In 40 CFR §273.33(c)(4)(i), the reference, "40 CFR 
part 261, subpart C," is changed to "Chapter 335, Subchapter R of this 
title (relating to Waste Classification)." 
(30) In 40 CFR §273.33(c)(3)(ii), the reference, "40 CFR 
parts 260 through 272," is changed to "Chapter 335 of this title (relating 
to Industrial Solid Waste and Municipal Hazardous Waste)." 
(31) In 40 CFR §273.33(d)(1), the phrase "adequate to pre­
vent breakage" is changed to "adequate to prevent breakage, except 
as specified in §335.261(e) of this title (relating to Universal Waste 
Rule)." 
(32) In 40 CFR §273.37(b), the reference to "40 CFR parts 
260 through 272" and the reference to "40 CFR part 262" are changed 
to "Chapter 335 of this title (relating to Industrial Solid Waste and Mu­
nicipal Hazardous Waste)." 
(33) In 40 CFR §273.40(a), the reference to "40 CFR 
§§262.53, 262.56(a)(1) through (4), (6), and (b) and 262.57" is 
changed to "§335.13 of this title (relating to Recordkeeping and 
Reporting Procedures Applicable to Generators Shipping Hazardous 
Waste or Class 1 Waste and Primary Exporters of Hazardous Waste) 
and §335.76 of this title (relating to Additional Requirements Appli­
cable to International Shipments)." 
(34) In 40 CFR §273.40(b), the reference to "subpart E of 
part 262 of this chapter" is changed to "§335.13 of this title and §335.76 
of this title." 
(35) In 40 CFR §273.52(a), the reference to "40 CFR part 
262" is changed to "Chapter 335 of this title (relating to Industrial Solid 
Waste and Municipal Hazardous Waste)." 
(36) In 40 CFR §273.52(b), the reference to "40 CFR part 
262" is changed to "Chapter 335 of this title (relating to Industrial Solid 
Waste and Municipal Hazardous Waste)." 
(37) In 40 CFR §273.54(b), the reference to "40 CFR parts 
260 through 272" and the reference to "40 CFR part 262" are changed 
to "Chapter 335 of this title (relating to Industrial Solid Waste and Mu­
nicipal Hazardous Waste)." 
(38) In 40 CFR §273.60(a), the reference to "§273.9" is 
changed to "§335.261(b)(16)(A) of this title (relating to Universal 
Waste Rule)" and the reference to "parts 264, 265, 266, 268, 270, and 
124 of this chapter" is changed to " 30 Texas Administrative Code 
(relating to Environmental Quality)." 
(39) In 40 CFR §273.60(b), the reference to "40 CFR 
§261.6(c)(2)" is changed to "§335.24 of this title (relating to Re­
quirements for Recyclable Materials and Nonhazardous Recyclable 
Materials)." 
(40) In 40 CFR §273.80(a), the reference to "40 CFR 
§260.20 and §260.23" is changed to "§20.15 of this title (relating to 
Petition for Adoption of Rules) and §335.261(c) of this title (relating 
to Universal Waste Rule)." 
(41) In 40 CFR §273.80(b), the reference to "40 CFR 
§260.20(b)" is changed to "§20.15 of this title (relating to Petition for 
Adoption of Rules)." 
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(42) In 40 CFR §273.81(a), the reference to "40 CFR 
§260.10" is changed to "§335.1 of this title (relating to Definitions) 
and the reference to "§273.9" is changed to "§335.261(b)(16)(F) of 
this title (relating to Universal Waste Rule)." 
(c) Any person seeking to add a hazardous waste or a category 
of hazardous waste to the universal waste rule may file a petition for 
rulemaking under this section, §20.15 of this title, and 40 CFR Part 
273, Subpart G as adopted by reference in this section. 
(1) To be successful, the petitioner must demonstrate to the 
satisfaction of the commission that regulation under the universal waste 
rule: is appropriate for the waste or category of waste; will improve 
management practices for the waste or category of waste; and will im­
prove implementation of the hazardous waste program. The petition 
must include the information required by §20.15 of this title. The peti­
tion should also address as many of the factors listed in 40 CFR §273.81 
as are appropriate for the waste or category of waste addressed in the 
petition. 
(2) The commission will grant or deny a petition using the 
factors listed in 40 CFR §273.81. The decision will be based on the 
commission’s determinations that regulation under the universal waste 
rule is appropriate for the waste or category of waste, will improve 
management practices for the waste or category of waste, and will im­
prove implementation of the hazardous waste program. 
(3) The commission may request additional information 
needed to evaluate the merits of the petition. 
(d) Any waste not qualifying for management under this sec­
tion must be managed in accordance with applicable state regulations. 
(e) Crushing lamps is permissible only in a crushing system 
for which the following control conditions are met: 
(1) an exposure limit of no more than 0.05 milligrams of 
mercury per cubic meter is demonstrated through sampling and anal­
ysis using Occupational Safety and Health Administration (OSHA) 
Method ID-140 or National Institute for Occupational Safety and 
Health Method Number 6009, based on an eight-hour time-weighted 
average of samples taken at the breathing zone height near the crushing 
system operating at the maximum expected level of activity; 
(2) compliance with the notification requirements of 
§106.262 of this title (relating to Facilities (Emission and Distance 
Limitations) (Previously SE 118)) is demonstrated; 
(3) documentation of the demonstrations under paragraphs 
(1) and (2) of this subsection is provided in a written report to the ex­
ecutive director; and 
(4) the executive director approves the crushing system in 
writing. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901748 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER O. LAND DISPOSAL 
RESTRICTIONS 
30 TAC §335.431 
STATUTORY AUTHORITY 
The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendment implements THSC, Chapter 361. 
§335.431. Purpose, Scope and Applicability. 
(a) Purpose. The purpose of this subchapter is to identify haz­
ardous wastes that are restricted from land disposal and define those 
limited circumstances under which an otherwise prohibited waste may 
continue to be land disposed. 
(b) Scope and Applicability. 
(1) Except as provided in paragraph (2) of this subsection, 
the requirements of this subchapter apply to persons who generate 
or transport hazardous waste and owners and operators of hazardous 
waste treatment, storage, and disposal facilities. 
(2) The requirements of this subchapter do not apply to any 
entity that is either specifically excluded from coverage by this sub­
chapter or would be excluded from the coverage of 40 Code of Federal 
Regulations (CFR), Part 268 by 40 CFR, Part 261, if those parts ap­
plied. 
(3) Universal waste handlers and universal waste trans­
porters, as defined in and subject to regulation under Subchapter 
H, Division 5 of this chapter (relating to Universal Waste Rule) are 
exempt from 40 CFR §268.7 and §268.50. 
(c) Adoption by Reference. 
(1) except as provided in paragraph (2) of this subsection, 
and subject to the changes indicated in subsection (d) of this section, 
the regulations contained in 40 CFR Part 268, as amended through July 
14, 2006 (71 FR 40254) [February 24, 2005 (70 FR 9138)] are adopted 
by reference. 
(2) The following sections of 40 CFR Part 268 are ex­
cluded from the sections adopted in paragraph (1) of this subsection: 
§§268.1(f), 268.5, 268.6, 268.7(a)(10), 268.13, 268.42(b), and 268.44. 
(3) Appendices IV, VI - IX, and XI of 40 CFR Part 268 are 
adopted by reference as amended through July 14, 2006 (71 FR 40254) 
[November 20, 2001 (66 FR 58258)
(d) Changes to Adopted Parts. 
]. 
The parts of the CFR that are 
adopted by reference in subsection (c) of this section are changed as 
follows: 
(1) The words "Administrator" or "Regional Administra­
tor" are changed to "Executive Director;" 
(2) The word "treatment" is changed to "processing;" 
(3) The words "Federal Register," when they appear in the 
text of the regulation, are changed to "Texas Register;" 
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(4) In 40 CFR §268.7(a)(6) and (a)(7), the applicable def­
inition of hazardous waste and solid waste is the one that is set out 
in this chapter rather than the definition of hazardous waste and solid 
waste that is set out in 40 CFR Part 261. 
(5) In 40 CFR §268.50(a)(1), the citation to "§262.34" is 
changed to "§335.69." 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901749 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
♦ ♦ ♦ 
SUBCHAPTER R. WASTE CLASSIFICATION 
30 TAC §335.504 
STATUTORY AUTHORITY 
The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendment implements THSC, Chapter 361. 
§335.504. Hazardous Waste Determination. 
A person who generates a solid waste must determine if that waste is 
hazardous using the following method: 
(1) Determine if the material is excluded from being a solid 
waste or hazardous waste per §335.1 of this title (relating to Defini­
tions) or identified in 40 Code of Federal Regulations (CFR) Part 261, 
Subpart A, as amended through January 2, 2008 (73 FR 57) [February 
24, 2005 (70 FR 9138)]. 
(2) If the material is a solid waste, determine if the waste 
is listed as, or mixed with, or derived from a listed hazardous waste 
identified in 40 CFR [Code of Federal Regulations (CFR)] Part 261, 
Subpart D, as amended through June 4, 2008 (73 FR 31756) [February 
24, 2005 (70 FR 9138)]. 
(3) If the material is a solid waste, determine whether the 
waste exhibits any characteristics of a hazardous waste as identified in 
40 CFR Part 261, Subpart C, as amended through July 14, 2006 (71 FR 
40254) [March 13, 2002 (67 FR 11251)]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901750 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER T. PERMITTING STANDARDS 
FOR OWNERS AND OPERATORS 
OF COMMERCIAL INDUSTRIAL 
NONHAZARDOUS WASTE LANDFILL 
FACILITIES 
30 TAC §§335.582 - 335.584, 335.590 - 335.593 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed amendments implement THSC, Chapter 361. 
§335.582. Prohibited Wastes. 
The following wastes shall not be disposed: 
(1) municipal solid waste, as defined in §330.3 [§330.2] of  
this title (relating to Definitions), but only in amounts such that the total 
volume of municipal solid waste accepted does not exceed 20%, unless 
specifically authorized by the facility permit, of the total amount of 
waste (not including municipal solid waste) accepted during the current 
or previous year. The amount of waste may be determined by volume 
or weight, but the same unit of measure shall be used for each year, 
unless a variance is authorized by the executive director; 
(2) hazardous waste, as defined in §335.1 of this title (re­
lating to Definitions), except as provided in §335.590(25) of this title 
(relating to Operational and Design Standards); 
(3) polychlorinated biphenyl compounds (PCBs), as de­
fined by the United States Environmental Protection Agency (EPA) 
in regulations issued pursuant to the Toxic Substance Control Act 
under Title 40 Code of Federal Regulations (CFR) Part 761 unless 
authorized by the EPA; 
(4) putrescible waste, as defined in §330.3 [§330.2] of  this  
title, unless the requirements of §330.151 [§330.126] of this title (re­
lating to Disease Vector Control) and §330.545 [§330.300] of this title 
(relating to Airport Safety), and this subchapter are met; 
(5) explosive material, as defined by the Department of 
Transportation in 49 CFR Part 173; 
(6) radioactive or nuclear materials regulated under Texas 
Health and Safety Code, Chapter 401, or rules of the commission, the 
Texas Department of State Health Services, the Texas Railroad Com­
mission, or any other applicable rules of state or federal authorities; 
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(7) medical waste, as defined in §330.3 §330.2[ ] of this ti­
tle; 
(8) liquid waste, as defined in §330.3 [§330.2] of this title;  
(9) wastes identified in §330.15(e)(1) - (5) [§330.5(e)(1) ­
(5)] of this title (relating to General Prohibitions), except as allowed 
under that section; and 
(10) wastes identified in §330.171(c)(3) and (4) 
[§330.136(b)(3) and (4)] of this title (relating to Disposal of Special 
Wastes), except as allowed under that section. 
§335.583. Permit Procedures. 
(a) The following requirements applicable to municipal solid 
waste facilities apply to permit applications for facilities subject to this 
subchapter: 
(1) §330.53 [§330.50] of this title (relating to Pre-applica­
tion Review); 
(2) §330.57 [§330.51] of this title (relating to Permit and 
Registration Applications [Application] for Municipal Solid Waste Fa­
cilities [Facility]), except that the references and requirements relating 
to a land-use only public hearing do not apply; 
(3) §330.59 [§330.52] of this title (relating to Con­
tents [Technical Requirements] of Part I of the Application) except 
§330.63(j) [§330.52(b)(11)] of this title, concerning cost estimate for 
closure and post-closure care [financial assurance] shall not apply; 
(4) §330.61 [§330.53] of this title (relating to Contents 
[Technical Requirements] of Part II of the Application); 
(5) §330.63 [§330.54] of this title (relating to Contents 
[Technical Requirements] of Part III of the Application), except 
that the requirement in §330.61(b)(1)(A) [§330.54(3)] of this title, 
concerning an estimate of the population or population equivalent 
served at the site does not apply; 
[(6) §330.55 of this title (relating to Site Development 
Plan), except that the reference to "§330.137 of this title (relating 
to Disposal of Industrial Wastes)" in §330.55(b)(10)(I) of this title 
does not apply and "§335.590(22) of this title (relating to Operational 
Standards)" applies instead;] 
[(7) §330.56 of this title (relating to Attachments to the Site 
Development Plan), except that the requirements relating to Attach­
ment 14 - landfill gas management plan under §330.56(n) of this title 
will not apply if an applicant provides a demonstration, approved in 
writing by the executive director, that such a plan is not necessary;] 
(6) [(8)] §330.65 [§330.57] of this title (relating to Con­
tents [Technical Requirements] of Part IV of the Application); 
(7) §330.219(a) of this title (relating to Recordkeeping and 
Reporting Requirements); 
[(9) §330.58 of this title (relating to Technical Require­
ments of Part V of the Application);] 
(8) [(10)] §330.67 [§330.62] of this title (relating to Prop­
erty Rights); and 
(9) [(11)] §330.73 [§330.64] of this title (relating to Ad­
ditional Standard Permit and Registration Conditions for Municipal 
Solid Waste Facilities), except that the reference to "§305.70 of this 
title (relating to Municipal Solid Waste Permit and Registration Mod­
ifications)" does not apply and "§305.69 of this title (relating to Solid 
Waste Permit Modification at the Request of the Permittee)" applies in­
stead. 
(b) In addition to the requirements in subsection (a) of this sec­
tion, the permit application must include information to demonstrate 
compliance with the following requirements: 
(1) §335.584(b) of this title (relating to Location Restric­
tions); 
(2) §335.585 of this title (relating to General Inspection Re­
quirements); 
(3) §335.586 of this title (relating to Personnel Training); 
(4) §335.587 of this title (relating to Waste Analysis); 
(5) §335.588 of this title (relating to General Requirements 
for Ignitable, Reactive, or Incompatible Wastes); and 
(6) §335.589 of this title (relating to Contingency Plan). 
§335.584. Location Restrictions. 
(a) The following location restrictions applicable to municipal 
solid waste  facilities  apply to facilities subject to this subchapter: 
(1) §330.547 [§330.301] of this title (relating to Flood­
plains); 
(2) §330.553 [§330.302] of this title (relating to Wetlands); 
(3) §330.555 [§330.303] of this title (relating to Fault Ar­
eas); 
(4) §330.557 [§330.304] of this title (relating to Seismic 
Impact Zones); and 
(5) §330.559 [§330.305] of this title (relating to Unstable 
Areas). 
(b) In addition to the location restrictions in subsection (a) of 
this section, a new commercial industrial nonhazardous waste landfill 
facility, or an areal or capacity expansion of an existing commercial 
industrial nonhazardous waste landfill unit, may not be located: 
(1) in areas where underlying soil unit(s) within five feet 
of the base of the containment structure, which includes the sides and 
bottom of the containment structure, have a Unified Soil Classifica­
tion of GW (well-graded gravel), GP (poorly-graded gravel), GM (silty 
gravel), GC (clayey gravel), SW (well-graded sand), SP (poorly-graded 
sand), or SM (silty sand), or a hydraulic conductivity greater than 1 x 
10-5 cm/sec, unless: 
(A) it is in an area where the average annual evaporation 
exceeds average annual rainfall by more than 40 inches; or 
(B) the soil unit is not sufficiently thick and laterally 
continuous to provide a significant pathway for waste migration; 
(2) in areas overlying a regional aquifer unless the regional 
aquifer is separated from the base of the containment structure, which 
includes the sides and bottom of the containment structure, by a min­
imum of ten feet of material with a hydraulic conductivity towards 
the aquifer not greater than 10-7 centimeters per second (cm/sec), or 
a thicker interval of more permeable material that provides equivalent 
or greater retardation to pollutant migration; 
(3) on a barrier island or peninsula; or 
(4) within 1,000 feet of an area subject to active coastal 
shoreline erosion, if the area is protected by a barrier island or penin­
sula, unless the design, construction, and operational features of the 
facility will prevent adverse effects resulting from storm surge and ero­
sion or scouring by water. On coastal shorelines that are subject to ac­
tive shoreline erosion and which are unprotected by a barrier island or 
peninsula, a separation distance from the shoreline to the facility must 
be at least 5,000 feet unless the design, construction, and operational 
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features of the facility will prevent adverse effects resulting from storm 
surge and erosion or scouring by water. 
§335.590. Operational and Design Standards. 
The following requirements, including those applicable to municipal 
solid waste facilities, apply to owners and operators of facilities subject 
to this subchapter: 
(1) §330.121 [§330.111] of this title (relating to General); 
(2) §330.123 [§330.112] of this title (relating to Pre-oper­
ation Notice Notices]); 
(3) §33
[
0.125 §330.113] of this title (relating to 
Recordkeeping Requirements), except that the requirements under 
§330.125(b)(3) [§330.113(b
[
)(3)] of this title concerning recordkeeping 
for gas monitoring and remediation plans relating to explosive and 
other gases do not apply, except as determined necessary by the 
executive director; 
(4) §330.127 [§330.114] of this title (relating to Site Oper­
ating Plan); 
tection); 
(5) §330.129 [§330.115] of this title (relating to Fire Pro-
Control); 
(6) §330.131 [§330.116] of this title (relating to Access 
(7) §330.133(a) - (c) [§330.117(a) - (c)] of this title (relat­
ing to Unloading of Waste [Wastes]); 
(8) §330.137 [§330.119] of  this title (relating to Site Sign); 
(9) §330.139 [§330.120] of this title (relating to Control of 
Windblown Waste and Litter); 
(10) §330.141 [§330.121] of this title (relating to Ease­
ments [Easement] and Buffer Zones); 
(11) §330.143(a) [§330.122] of this title (relating to Land­
fill Markers and Benchmark [Benchmarks]); 
(12) §330.149 [§330.125] of  this title (relating to Odor 
Management Plan [Air Criteria]); 
(13) §330.153 [§330.127] of this title (relating to Site Ac­
cess Roads); 
(14) §330.155 [§330.128] of this title (relating to Salvaging 
and Scavenging); 
[(15) §330.157 §330.129] of this title (relating to Endan­
gered Species Protection); 
(16) §330.159 [§330.130] of this title (relating to Landfill 
Gas Control) as determined necessary by the executive director; 
(17) §330.161 [§330.131 Oil, Gas, 
and Water Wells [Abandoned Oil and W
] of this title (relating to 
ater Wells]); 
(18) §330.163 [§330.132] of  this title (relating to Com­
paction); 
(19) §330.165 [§330.133] of this title (relating to Landfill 
Cover); 
(20) §330.167 [§330.134] of this title (relating to Ponded 
Water); 
(21) §330.175 [§330.138] of this title (relating to Visual 
Screening of Deposited Waste [Wastes]); 
(22) §330.207 [§330.139] of this title (relating to Contam­
inated Water Management [Discharge]); 
(23) the owner or operator shall have and follow proce­
dures for the suppression and control of dust; and 
(24) the owner or operator shall ensure that each commer­
cial industrial nonhazardous waste landfill unit meets the requirements 
of subparagraphs (A) - (F) of this paragraph. 
(A) Design criteria. 
(i) Landfill cells shall be designed and constructed 
in accordance with subclause (I) or (II) of this clause, and shall also be 
constructed in accordance with subclause (III) of this clause. 
(I) a design that ensures that the concentration 
values for constituents listed in §330.419(a) [Table 1 of §330.241] of  
this title (relating to Constituents for Detection Monitoring) will not 
be exceeded in the uppermost aquifer at the  [relevant] point of com­
pliance, as specified by the executive director under clause (iv) of this 
subparagraph; or 
(II) a composite liner, as defined in clause (ii)  of  
this subparagraph, and a leachate collection system that is designed and 
constructed in accordance with subparagraph (B) of this paragraph; and 
(III) unless the executive director approves an 
engineered design that the applicant has demonstrated will provide 
equal or greater protection to human health and the environment, a 
landfill cell must be constructed where the base of the containment 
structure, which includes the sides and bottom of the containment 
structure, is at least five feet above the uppermost saturated soil unit 
having a Unified Soil Classification of GW (well-graded gravel), GP 
(poorly-graded gravel), GM (silty gravel), GC (clayey gravel), SW 
(well-graded sand), SP (poorly-graded sand), or SM (silty sand), or 
a hydraulic conductivity greater than 1 x 10-5 cm/sec, unless such 
saturated soil unit is not sufficiently thick and laterally continuous to 
provide a significant pathway for waste migration. 
(ii) For purposes of this section, "composite liner" 
means a system consisting of two components. The upper component 
shall consist of a minimum 30-mil (0.75 mm) flexible membrane liner 
and the lower component shall consist of at least a three-foot layer of 
compacted soil with a hydraulic conductivity of no more than 1 x 10-7 
cm/sec flexible membrane liner components consisting of high density 
polyethylene shall be at least 60-mil thick. The flexible membrane liner 
component must be installed in direct and uniform contact with the 
compacted soil component. 
(iii) When approving a design that complies with 
clause (i)(I) of this subparagraph, the executive director may consider 
at least the following factors: 
(I) the hydrogeologic characteristics of the facil­
ity and surrounding land; 
(II) the climatic factors of the area; and 
(III) the volume and physical and chemical char­
acteristics of the leachate. 
(iv) For purposes of this paragraph, the [relevant] 
point of compliance is defined in §330.3 [§330.2] of this title  (relat­
ing to Definitions). In determining the [relevant] point of compliance, 
the executive director may consider at least the following factors: 
(I) the hydrogeologic characteristics of the facil­
ity and surrounding land; 
(II) the volume and physical and chemical char­
acteristics of the leachate; 
(III) the quantity, quality, and direction of flow 
of groundwater; 
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groundwater users; 
(IV) the proximity and withdrawal rate of the 
supplies; 
(V) the availability of alternative drinking water 
(VI) the existing quality of the groundwater, in­
cluding other sources of contamination and their cumulative impacts 
on the groundwater and whether groundwater is currently used or rea­
sonably expected to be used for drinking water; 
(VII) public health, safety, and welfare effects; 
and 
(VIII) practicable capability of the owner or op­
erator. 
(B) Landfill cells shall have a leachate-collection sys­
tem designed and constructed to maintain less than a 30-cm depth of 
leachate over the liner. The leachate-collection and leachate-removal 
system shall be: 
(i) constructed of materials that are chemically re­
sistant to the leachate expected to be generated; 
(ii) of sufficient strength and thickness to prevent 
collapse under the pressures exerted by overlying wastes, waste cover 
materials, and by any equipment used at the landfill; and 
(iii) designed and operated to function through the 
scheduled closure and post-closure period of the landfill. 
(C) Storm water run-on/run-off facilities such as berms 
and ditches shall be provided in accordance with §330.63 [§330.54] of  
this title (relating to Contents [Technical Requirements] of Part  III  of  
the Application). 
(D) The site shall have a groundwater monitoring sys­
tem installed that is capable of detecting the migration of pollutants 
from the landfill and is sampled semiannually for the parameters spec­
ified in Chapter 330, Subchapter J [I] of this title (relating to Ground­
water Monitoring and Corrective Action). 
(E) The final cover placed over the commercial in­
dustrial nonhazardous waste landfill unit shall consist of a minimum 
of 18 inches of uncontaminated topsoil overlying four feet of com­
pacted clay-rich soil material meeting the requirements of §330.457 
[§330.253] of this title (relating to Closure Requirements for Munic
ipal Solid Waste Landfill [MSWLF] Units That Receive Waste on or 
after October 9, 1993 [and MSW Sites]). The final cover over the 
aerial fill shall meet the requirements of §330.457 [§330.253] of this  
­
title and shall include a  flexible membrane component. 
(F) Nonhazardous waste may be placed above natural 
grade in commercial industrial nonhazardous waste landfill units pro­
vided the conditions in clauses (i) - (vi) of this subparagraph are met, 
except as provided in clause (vii) of this subparagraph: 
(i) waste placed above grade shall be laterally con­
tained by dikes that are constructed to: 
(I) prevent washout, release, or exposure of 
waste; 
(II) be physically stable against slope failure, 
with a minimum safety factor of 1.5;  
(III) prevent washout from hydrostatic and hy­
drodynamic forces from storms and floods; 
(IV) prevent storm water from reaching the 
waste; 
(V) minimize release of leachate; and 
(VI) minimize long-term maintenance; 
(ii) the liner required in paragraph (22) of this sec­
tion shall extend to the crest of the dike; 
(iii) waste placed against  the dike is placed no higher  
that three feet below the crest of the dike; 
(iv) the slope of the wastes placed in the commercial 
industrial nonhazardous waste landfill units does not exceed 3% to the 
center of the unit; 
(v) no waste is placed higher than the lowest eleva­
tion of the dike crest; and 
(vi) a dike certification report is submitted with At­
tachment 10 of Part III of the permit application. The certification shall 
be in the following form: 
Figure: 30 TAC §335.590(24)(F)(vi) 
[Figure: 30 TAC §335.590(24)(F)(vi)] 
(vii) a commercial industrial nonhazardous waste 
landfill is not subject to the requirements of clauses (ii) - (v) of 
this subparagraph provided that the owner or operator submits a 
demonstration that the standards of clause (i) of this subparagraph 
can be met without meeting the requirements of clauses (ii) - (v) of 
this subparagraph, the demonstration is approved in writing by the 
executive director, and the owner or operator enters the approval into 
the facility operating record. 
(25) Hazardous waste from a conditionally exempt small 
quantity generator as defined in §335.78(a) of this title (relating to 
Special Requirements for Hazardous Waste Generated by Condition­
ally Exempt Small Quantity Generators), may be accepted for disposal 
in any commercial industrial nonhazardous waste landfill facility pro­
vided the amount of hazardous waste accepted from each conditionally 
exempt small quantity generator does not exceed 220 pounds (100 kilo­
grams) a calendar month, and provided the landfill owner or operator 
is willing to accept the hazardous waste. 
§335.591. Groundwater Protection Design and Operation. 
The following requirements applicable to municipal solid waste facili­
ties apply to owners and operators of facilities subject to this subchap­
ter: 
(1) §330.333 [§330.201] of this title (relating to Leachate 
Collection System); 
(2) §330.335 [§330.202] of this title (relating to Alternative 
Liner [Alternate] Design); 
(3) §330.337 [§330.203] of this title (relating to Special 
Liner Design Constraints [Special Conditions (Liner Design Con­
straints)]); 
(4) §330.555 [§330.204] of this title (relating to Fault Ar­
eas [Geological Faults]); 
(5) §330.339 [§330.205] of this title (relating to [Soils and] 
Liner Quality Control Plan); and 
(6) §330.341 [§330.206] of this title (relating to Soil Liner 
Evaluation Report and Geomembrane Liner Evaluation Report [Soils 
and Liner Evaluation Report (SLER) and Flexible Membrane Liner 
Evaluation Report (FMLER)]). 
§335.592. Groundwater Monitoring and Corrective Action. 
The following requirements applicable to municipal solid waste and 
hazardous waste facilities apply to owners and operators of facilities 
subject to this subchapter: 
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(1) §330.401 [§330.230] of this title (relating to Applica­
bility); 
(2) §330.403 [§330.231] of this title (relating to Ground­
water Monitoring Systems); 
(3) §330.405 [§330.233] of this title (relating to Ground­
water Sampling and Analysis Requirements); 
(4) §330.407 [§330.234] of this title (relating to Detection 
Monitoring Program for Type I Landfills); 
(5) §330.409 [§330.235] of this title (relating to Assess­
ment Monitoring Program); 
(6) §330.411 [§330.236] of this title (relating to Assess­
ment of Corrective Measures); 
(7) §330.413 [§330.237] of this title (relating to Selection 
of Remedy); 
(8) §330.415 [§330.238] of this title (relating to Implemen­
tation of the Corrective Action Program); 
(9) §330.419 [§330.241] of this title (relating to Con­
stituents for Detection Monitoring); and 
(10) §330.421 [§330.242] of this title (relating to Monitor 
Well Construction Specifications). 
§335.593. Closure and Post-Closure Care Requirements. 
The owner or operator of a facility subject to this subchapter shall close 
the facility or any part of it in accordance with the requirements of 
§335.8 of this title (relating to Closure and Remediation). In addition 
to these requirements, the owner or operator shall meet the require­
ments for closure and post-closure of municipal solid waste facilities 
in §330.457 [§330.253] of this title (relating to Closure Requirements 
for Municipal Solid Waste Landfill [MSWLF] Units  that [That] Re­
ceive Waste on or after October 9, 1993 [and MSW Sites]). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901751 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
SUBCHAPTER U. STANDARDS FOR 
OWNERS AND OPERATORS OF HAZARDOUS 
WASTE FACILITIES OPERATING UNDER A 
STANDARD PERMIT 
30 TAC §335.601, §335.602 
STATUTORY AUTHORITY 
The new sections are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and §5.105 (relating to General Pol­
icy), which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un­
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission’s Jurisdiction: Industrial Solid Waste and Haz­
ardous Municipal Waste) and §361.024 (relating to Rules and 
Standards), which authorize the commission to regulate indus­
trial solid waste and hazardous waste and to adopt rules consis­
tent with the general intent and purposes of the THSC. 
The proposed new sections implement THSC, Chapter 361. 
§335.601. Purpose, Scope, and Applicability. 
(a) The purpose of this subchapter is to establish minimum 
standards which define the acceptable management of hazardous waste 
under a standard permit. 
(b) This subchapter applies to owners and operators of facili­
ties who treat or store hazardous waste under this subchapter’s standard 
permit, except as provided otherwise in 40 Code of Federal Regulations 
(CFR) Part 261, Subpart A. 
(c) A facility owner or operator who has fully complied with 
the requirements for interim status - as defined in Resource Conserva­
tion Recovery Act (RCRA), §3005(e) and regulations under 40 CFR 
§270.70 - must also comply with the regulations specified in Subchap­
ter E of this chapter (relating to Interim Standards for Owners and Op­
erators of Hazardous Waste Treatment, Storage, or Disposal Facilities) 
instead of the regulations in 40 CFR Part 270, until final administrative 
disposition of the standard permit application is made, except as pro­
vided under §335.152(a)(14) of this title (relating to Standards). 
(d) Notwithstanding any other provisions of this subchapter, 
imminent hazard enforcement actions may be brought pursuant to 
RCRA, §7003. 
§335.602. Standards. 
(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 267 (including all appendices to 40 CFR Part 
267) are adopted by reference as amended and adopted in the CFR 
through September 8, 2005 (70 Federal Register 53420) and as further 
amended and adopted as indicated in each paragraph of this subsection: 
dards; 
(1) 40 CFR Part 267, Subpart B--General Facility Stan­
tion; 
(2) 40 CFR Part 267, Subpart C--Preparedness and Preven­
(3) 40 CFR Part 267, Subpart D--Contingency Plan and 
Emergency Procedures; 
(4) 40 CFR Part 267, Subpart E--Recordkeeping, Report­
ing, and Notifying; 
(5) 40 CFR Part 267, Subpart F--Releases from Solid 
Waste Management Units; 
(6) 40 CFR Part 267, Subpart G--Closure; 
(7) 40 CFR Part 267, Subpart I--Use and Management of 
Containers; 
(8) 40 CFR Part 267, Subpart J--Tank Systems; 
(9) 40 CFR Part 267, Subpart DD--Containment buildings; 
and 
(10) 40 CFR §267.142, concerning Cost estimate for clo­
sure. 
(b) The regulations of the United States Environmental Pro­
tection Agency (EPA) that are adopted by reference in this section are 
adopted subject to the following changes. 
(1) The term "regional administrator" is changed to the "ex­
ecutive director" of the Texas Commission on Environmental Quality 
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or to the commission, consistent with the organization of the commis­
sion as set out in Texas Water Code, Chapter 5, Subchapter B. 
(2) Reference to: 
(A) 40 CFR Part 261 is changed to §335.504 of this title 
(relating to Hazardous Waste Determination); 
(B) 40 CFR Part 262 is changed to Subchapter C of this 
chapter (relating to Standards Applicable to Generators of Hazardous 
Waste); 
(C) 40 CFR §264.1 is changed to §335.151 of this title 
(relating to Purpose, Scope, and Applicability); 
(D) Reference to 40 CFR Part 264, Subpart D is 
changed to §335.152(a)(3) of this title (relating to Standards) and 
§335.153 of this title (relating to Reporting of Emergency Situations 
by Emergency Coordinator); 
(E) 40 CFR Part 264, Subpart S is changed to 
§335.152(a)(14) of this title; 
(F) 40 CFR Part 265 is changed to Subchapter E of this 
chapter (relating to Interim Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, or Disposal Facilities); 
(G) 40 CFR Part 268 is changed to Subchapter O of this 
chapter (relating to Land Disposal Restrictions); 
(H) 40 CFR Part 270, Subpart J is changed to Chapter 
305, Subchapter R of this title (relating to Resource Conservation and 
Recovery Act Standard Permits for Storage and Treatment Units); 
(I) 40 CFR §262.34 is changed to §335.69 of this title 
(relating to Accumulation Time); 
(J) 40 CFR §264.101 is changed to §335.167 of this title 
(relating to Corrective Action for Solid Waste Management Units); and 
(K) Reference to "standardized permit" is changed to 
"standard permit". 
(3) 40 CFR Parts 260 - 270 means the commission’s rules 
including, but not limited to, Chapters 50, 305, and 335 of this title 
(relating to Action on Applications and Other Authorizations; Consol­
idated Permits; and Industrial Solid Waste and Municipal Hazardous 
Waste, respectively), as applicable. 
(c) An owner or operator of a unit that treats, stores, or dis­
poses of hazardous waste in tanks, containers, and containment build­
ings authorized by a standard permit as specified in this section shall es­
tablish and maintain financial assurance in accordance with Subchapter 
P of this chapter (relating to Warning Signs and Contaminated Areas). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on May 8, 2009. 
TRD-200901752 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 239-6090 
TITLE 34. PUBLIC FINANCE 
PART 5. TEXAS COUNTY AND 
DISTRICT RETIREMENT SYSTEM 
CHAPTER 103. CALCULATIONS OR TYPES 
OF BENEFITS 
34 TAC §103.5 
The Texas County and District Retirement System (TCDRS) pro­
poses an amendment to §103.5, concerning compliance by gov­
ernmental plans with the benefit distribution requirements under 
the Internal Revenue Code (IRC). Because of considerations 
specific to governmental plans and their operations, rather than 
strict conformance with the interpretation of the mandatory dis­
tribution requirement of IRC §401(a)(9) propounded by the IRS 
through its rules and regulations, §823 of the Pension Protection 
Act of 2006 instructed the IRS to issue regulations under which, 
for all years to which IRC §401(a)(9) applies, a governmental 
plan shall be treated as having complied with IRC §401(a)(9) 
if such plan complies with a reasonable, good-faith interpreta­
tion of that section. The proposed amendment articulates this 
standard. The proposed amendment makes no changes to the 
amount of benefits distributed. 
Gene Glass, Director of the Texas County and District Retire­
ment System, has determined that for the first five-year period 
the rule is in effect there will be no fiscal implications for state 
or local government as a result of enforcing or administering the 
rule. 
Mr. Glass has also determined that for each year of the first five 
years the rule is in effect the public benefit anticipated as a result 
of administering the rule will be the distribution of benefits in a 
manner that complies with the TCDRS Act and satisfies federal 
law. There will be no costs to small or micro businesses. There 
are no anticipated economic costs to persons who are required 
to comply with the rule as proposed. 
Comments on the proposed amendment may be submitted to 
Gene Glass, Director, Texas County and District Retirement Sys­
tem, P.O. Box 2034, Austin, TX 78768-2034. 
The amendment is proposed under the Government Code, 
§845.102, which provides the board of trustees with the authority 
to adopt rules necessary or desirable for efficient administration 
of the system. 
The Government Code, §841.010, is affected by this proposed 
amendment. 
§103.5. Benefit Distribution Requirements. 
(a) The following words and terms, when used in  this section  
shall have the following meanings unless the context clearly indicates 
otherwise. 
(1) Proportionate retirement system--A public retirement 
system other than the Texas County and District Retirement System 
(TCDRS) that participates in the Proportionate Retirement Program. 
(2) (No change.) 
(3) Separates from service--The termination of employ­
ment with a subdivision participating in the TCDRS [Texas County 
and District Retirement System (’TCDRS’)]. 
(b) General Rules: 
(1) - (5) (No change.) 
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(6) For a distribution made by the retirement system to 
which §401(a)(9) of the Internal Revenue Code applies [after De
cember 31, 2001], the system shall apply the minimum distribution 
requirements of §401(a)(9) of the Internal Revenue Code of 1986 in 
a manner that complies [accordance] with a reasonable good faith 
interpretation of §401(a)(9) [the regulations under that section]. 
(c) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas County and District Retirement System 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 637-3230 
­
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CHAPTER 107. MISCELLANEOUS RULES 
34 TAC §107.3 
The Texas County and District Retirement System (TCDRS) pro­
poses an amendment to §107.3, concerning direct rollovers and 
trustee-to-trustee transfers of single sum benefit distributions to 
members, surviving spouses, alternate payees, and beneficia­
ries. The proposed amendment defines the eligible distributees 
who may elect a transfer and the eligible plans to which the single 
sum distributions may be directly transferred by TCDRS in accor­
dance with the election. The rule as proposed reflects the op­
tions available to distributees under the Internal Revenue Code 
for deferring taxes on these single sum distributions by electing 
a direct transfer  to an eligible plan.  The proposed amendment  
makes no changes to the amount of benefits distributed. 
Gene Glass, Director of the Texas County and District Retire­
ment System, has determined that for the first five-year period 
the rule is in effect there will be no fiscal implications for state 
or local government as a result of enforcing or administering the 
rule. 
Mr. Glass has also determined that for each year of the first five 
years the rule is in effect the public benefit anticipated as a result 
of administering the rule will be the opportunity of eligible dis­
tributees to protect the distribution and preserve its tax deferred 
status until such future time as the distributee determines. There 
will be no costs to small businesses. There are no anticipated 
economic costs to persons who are required to comply with the 
rule as proposed. 
Comments on the proposed amendment may be submitted to 
Gene Glass, Texas County and District Retirement System, P.O. 
Box 2034, Austin, TX 78768-2034. 
The rule is proposed under the Government Code, §845.102, 
which provides the board of trustees with the authority to adopt 
rules necessary or desirable for efficient administration of TC­
DRS. 
The Government Code, §842.108(c), is affected by this pro­
posed rule. 
§107.3. Direct Rollovers and Trustee-to-Trustee Transfers. 
(a) The retirement system may establish procedures for the ac­
ceptance of an eligible rollover distribution, including a direct trustee­
to-trustee transfer, from an eligible retirement plan for the payment of 
any portion of the deposit a member is permitted to make for the pur­
chase of types of credit in the retirement system, except that the system 
may not accept the distribution if the system is to separately account 
for the amounts. 
(b) Effective January 1, 1993, a distributee may elect, at the 
time and in the manner prescribed by the system, to have any portion 
of an eligible rollover distribution paid directly to an eligible retirement 
plan specified by the distributee in a direct rollover. 
(c) Definitions: 
(1) Eligible Rollover Distribution--An eligible rollover 
distribution is any distribution of all or any portion of the balance to 
the credit of the distributee, except that an eligible rollover distribution 
does not include: 
(A) any distribution that is one of a series of substan­
tially equal periodic payments (not less frequently than annually) made 
for the life (or life expectancy) of the distributee or the joint lives (or 
joint life expectancies) of the distributee and the distributee’s desig­
nated beneficiary, or for a specified period of 10 years or more; 
(B) any distribution to the extent such distribution is re­
quired under §401(a)(9) of the Internal Revenue Code of 1986; and 
(C) the portion of any distribution that is not includable 
in gross income. 










ode of 1986; 
account described in 
(B) an individual retirement annuity described in 
§408(b) of the Internal Revenue Code of 1986; 
(C) a qualified trust described in §401(a) of the Internal 
Revenue Code of 1986 or an annuity plan described in §403(a) of the 
Internal Revenue Code of 1986 that accepts the eligible rollover distri­
bution; 
(D) for distribution made on or after December 31, 
2001, an annuity contract described in §403(b) of the Internal Revenue 
Code of 1986; 
(E) for distributions made on or after December 31, 
2001, an eligible plan under §457(b) of the Internal Revenue Code of 
1986 which is maintained by a state, a political subdivision of a state, 
or any agency or instrumentality of a state or political subdivision of a 
state which agrees to separately account for amounts transferred into 
such plan from this system; and 
(F) for distributions made on or after December 31, 
2007, a Roth IRA described in §408A of the Internal Revenue Code 
of 1986; 
(3) Distributee--A distributee includes a member or for­
mer member. In addition, the member’s or former member’s surviving 
spouse and the member’s or former member’s spouse or former spouse 
who is the alternate payee under a domestic relations order, as defined 
in §109.2 of this title (relating to Definitions), are distributees with re­
gard to the interest of the spouse or former spouse. 
(4) Direct Rollover--A direct rollover is a payment by the 
system to the eligible retirement plan specified by the distributee. 
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(d) The system shall, upon the request of a beneficiary of a 
deceased member who is not a distributee, within the meaning of sub­
section (c)(3) of this section, transfer a lump sum distribution to the 
trustee of an individual retirement account established under §408 of 
the Internal Revenue Code of 1986 in accordance with the provisions 
of §402(e)(11). 
(e) Notwithstanding anything in this section to the contrary, a 
distribution shall not fail to be an eligible rollover distribution merely 
because a portion of the distribution consists of after-tax contributions 
which are not includible in gross income. However, such portion may 
be paid only to an individual retirement account or annuity described 
in Internal Revenue Code §408(a) or (b), or to a qualified defined con­
tribution plan described in Internal Revenue Code §401(a) or §403(a) 
that agrees to separately account for amounts so transferred, including 
separate accounting for the portion of such distribution which is in­
cludible in gross income and the portion of such distribution which is 
not so includible. 
(f) The retirement system shall implement this section in a 
manner that causes the retirement system to be considered a qualified 
plan under §401(a) of the Internal Revenue Code of 1986. It is the re­
sponsibility of the distributee or beneficiary to determine that the trans­
feree plan is an eligible plan for receiving a transfer pursuant to this 
rule. 
[(b) A distributee may elect to have any portion of an eligi­
ble rollover distribution within the meaning of Section 402(c)(4) of the 
Internal Revenue Code of 1986 paid in a direct rollover to an eligible 
retirement plan within the meaning of Section 402(c)(8)(B) of the In­
ternal Revenue Code of 1986 specified by the distributee.] 
[(c) The retirement system shall implement this section in a 
manner that causes the retirement system to be considered a qualified 
plan under Section 401(a) of the Internal Revenue Code of 1986.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas County and District Retirement System 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 637-3230 
34 TAC §107.16 
The Texas County and District Retirement System (TCDRS) pro­
poses new §107.16, concerning the holding and managing of 
trust assets for the exclusive benefit of participants and their 
beneficiaries. The proposed rule expands on the language con­
tained in the TCDRS Act by setting forth the requirement for qual­
ification in its particulars and describing the limitations on the use 
of plan assets for anything other than the exclusive benefit of the  
participants and their beneficiaries. The proposed rule states in 
detailed language the absolute prohibition against the diversion 
of trust assets in violation of the qualification requirement. 
Gene Glass, Director of the Texas County and District Retire­
ment System, has determined that for the first five-year period 
the rule is in effect there will be no fiscal implications for state 
or local government as a result of enforcing or administering the 
rule. 
Mr. Glass has also determined that for each year of the first five 
years the rule is in effect the public benefit anticipated as a result 
of administering the rule will be the assurance and commitment 
of the Texas County and District Retirement System that the sys­
tem be, and operate as a qualified plan for the exclusive benefit 
of plan participants and their beneficiaries. There will be no costs 
to small businesses. There are no anticipated economic costs to 
persons who are required to comply with the rule as proposed. 
Comments on the proposed rule may be submitted to Gene 
Glass, Director, Texas County and District Retirement System, 
P.O. Box 2034, Austin, TX 78768-2034. 
The rule is proposed under the Government Code, §845.102, 
which provides the board of trustees with the authority to adopt 
rules necessary or desirable for efficient administration of the 
system. 
The Government Code, §841.002, is affected by this proposed 
rule. 
§107.16. Exclusive Purpose. 
The board of trustees shall hold the assets of the system in trust for the 
exclusive purpose of providing benefits to participants and paying rea­
sonable expenses of administration. It shall be impossible at any time 
prior to the satisfaction of all liabilities to members and beneficiaries 
covered by the trust, by operation of the system, by termination, by 
power of revocation or amendment, by the happening of any contin­
gency, by collateral arrangement or by other means, for any part of the 
corpus or income of the trust, or any funds contributed thereto, to in­
ure to the benefit of any employer or otherwise be used for or diverted 
to purposes other than providing benefits to members and beneficiaries 
and defraying reasonable expenses of administering the system. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas County and District Retirement System 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 637-3230 
♦ ♦ ♦ 
CHAPTER 109. DOMESTIC RELATIONS 
ORDERS 
34 TAC §109.12 
The Texas County and District Retirement System (TCDRS) pro­
poses an amendment to §109.12 concerning the form of distri­
bution to the alternate payee of a benefit awarded under a Do­
mestic Relations Order qualified by TCDRS. Under Government 
Code, §804.004, a public retirement system may by rule pro­
vide that in lieu of the life annuity awarded the alternate payee 
under a qualified domestic relations order, TCDRS may pay the 
alternate payee the actuarial equivalent of that benefit. Alternate 
Payees may rollover such distributions to an IRA or other qual­
ified plan. Currently, the board of trustees, by rule, allows (but 
does not require) such distributions when the present value of 
the annuity does not exceed $15,000. This saves TCDRS time 
and expense in administering an exceedingly modest annuity for 
the recipient’s lifetime. However, few annuities fall under such 
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♦ ♦ ♦ 
a modest limit. The proposed amendment raises that threshold 
to $25,000. This limit would include more annuities but still only 
those of very small monthly amounts. Often the alternate payee 
would prefer to receive a single sum rather than a small monthly 
payment. The board retains its sole and exclusive discretion to 
allow payments in this manner. 
Gene Glass, Director of the Texas County and District Retire­
ment System, has determined that for the first five-year period 
the rule is in effect there will be no fiscal implications for state 
or local government as a result of enforcing or administering the 
rule. 
Mr. Glass has also determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of administering the rule will be the savings to TCDRS 
in administering very small annuities. There will be no costs to 
small businesses. There are no anticipated economic costs to 
persons who are required to comply with the rule as proposed. 
Comments on the proposed amendment may be submitted to 
Gene Glass, Director, Texas County and District Retirement Sys­
tem, P.O. Box 2034, Austin, TX 78768-2034. 
The rule is proposed under the Government Code, §845.102, 
which provides the board of trustees with the authority to adopt 
rules necessary or desirable for efficient administration of TC­
DRS. 
The Government Code, §804.004, is affected by this proposed 
rule. 
§109.12. Payments to Alternate Payees. 
(a) In the event that an eligible participant or surviving bene­
ficiary of an eligible participant applies for a withdrawal of the partici­
pant’s accumulated contributions after the date that a domestic relations 
order is received by the system, the system will make a lump-sum pay­
ment to the alternate payee if the domestic relations order so provides 
and the order has been determined to be a qualified domestic relations 
order. 
(b) In the event that the participant or the participant’s benefi ­
ciary begins receiving an annuity after the date that a qualified domestic 
relations order is received by the system, and the order provides for a 
division of the annuity in that event, the benefit payable to the alternate 
payee will be an annuity payable monthly during the lifetime of the al­
ternate payee, which annuity is the actuarial equivalent of the portion 
of the participant’s benefit that was awarded to the alternate payee un­
der the domestic relations order. 
(c) Subsection (b) of this section will apply to all domestic 
relations orders approved in accordance with this chapter after January 
1, 1990, and to such domestic relations orders approved prior to that 
date as are construed to provide for such an annuity. 
(d) If a qualified domestic relations order is received by the 
system after the participant begins receiving a retirement annuity under 
which the alternate payee is not the designated beneficiary-annuitant, 
the benefit awarded to the alternate payee may be paid as a portion of 
each payment, if, as, and when a payment is made under the retirement 
benefit to the retiree or the retiree’s beneficiary. Payments to the alter­
nate payee cease at the earliest of: 
(1) The month in which the alternate payee dies; 
(2) The month in which the final payment under the retire­
ment benefit is made to the retiree or the retiree’s beneficiary; or 
(3) The month in which the alternate payee has cumula­
tively received all amounts awarded under the qualified domestic rela­
tions order. 
(e) If a person’s membership in the system has terminated, and 
under the terms of a qualified domestic relations order, an alternate 
payee would be entitled to receive a portion of the benefit that would 
be payable to the former member, or the former member’s beneficiary, 
and if a valid application for the benefit has not been filed with the  
system within 60 days from the date the system mails notice of mem­
bership termination in accordance with Government Code, §845.505 
so that payment can be made to the alternate payee, the director may 
commence payment of the benefit that would be payable to the alternate 
payee if the person entitled to apply for the former member’s benefit 
had filed an application for a retirement annuity. If the person entitled 
to apply for the former member’s benefit would be entitled to only the 
accumulated contributions of the former member, the alternate payee 
will receive the amount that would be payable to the alternate payee if 
the person had filed an application for withdrawal of accumulated con­
tributions. 
(f) In accordance with Government Code, §804.004, and in 
lieu of a life annuity described in §844.006(d) of that code or in sub­
section (b) or subsection (e) of this section that would otherwise be 
payable to an alternate payee under a qualified domestic relations order, 
the system is authorized, but not required, to make a single lump-sum 
payment to the alternate payee in an amount that is the actuarial equiv­
alent of such life annuity if:  
(1) The actuarially equivalent amount is not more than 
$25,000; or [$10,000 or less;] 
[(2) The actuarially equivalent amount is $15,000 or less 
and the alternate payee has consented to the distribution in the form of 
a single lump-sum payment; or] 
(2) [(3)] At the time the monthly annuity payments would 
commence, the alternate payee has directed that payment of the 
monthly annuity is to be delivered outside of the United States and any 
possession of the United States. The determination of whether to pay 
an amount authorized by this subsection in lieu of the interest awarded 
by the qualified domestic relations order is at the sole and exclusive 
discretion of the system. 
(g) The mortality assumption for alternate payees for deter­
mining the actuarial equivalent of a benefit payable to an alternate 
payee shall be the same as the mortality assumption for beneficiaries 
as set forth in §103.1(a) of this title (relating to Actuarial Tables) with 
regard to service retirements. 
(h) Except as provided in subsection (e) of this section, no pay­
ment shall be made by the system to an alternate payee before the time 
that the participant or the participant’s beneficiary files a valid applica­
tion for a refund or a retirement annuity. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 3. TEXAS YOUTH COMMISSION 
CHAPTER 91. PROGRAM SERVICES 
SUBCHAPTER D. HEALTH CARE SERVICES 
The Texas Youth Commission (TYC) proposes the repeal of 
§§91.81, 91.83, and 91.85, new §§91.75, 91.81, and 91.83, and 
amendments to §§91.86, 91.92, and 91.94. 
New §91.75 (concerning health care definitions) will consolidate 
definitions used throughout the subchapter into one rule. 
New §91.81 (concerning medical consent) establishes stan­
dards whereby TYC exercises its authority to consent to 
particular medical services for youth in TYC jurisdiction. 
New §91.83 (concerning health care services for youth) consoli­
dates information currently contained in §91.83 and §91.85. The 
new rule will establish criteria for providing care, the scope of 
available healthcare services, and standards for the delivery of 
healthcare services to youth. 
The repeal of §§91.81, 91.83, and 91.85 will allow for the publi­
cation of new §91.81 and §91.83 in their place. 
Amended §91.86 (concerning infirmary admission and dis­
charge) provides clarification regarding the level of authorization 
needed to admit or discharge a youth from the infirmary for pe­
riod of longer than 24 hours, and establishes that an associate 
psychologist may conduct the required daily evaluation for a 
youth admitted to the infirmary in a psychiatric emergency when 
a Ph.D. level psychologist is unavailable. 
Amended §91.92 (concerning involuntary emergency adminis­
tration of psychotropic medication) adds that commitment to a 
state hospital will be initiated if continued involuntary administra­
tion of psychotropic medication is necessary, and requires TYC 
staff to notify a youth’s parent/guardian any time psychotropic 
medication is administered against a youth’s will. 
Amended §91.94 (concerning automated external defibrillators) 
requires each facility to designate certain first responder staff 
who will be required to participate in hands-on training in the use 
of automated external defibrillators. 
Robin McKeever, Director of Administrative Services, has deter­
mined that for the first five-year period the proposal is in effect, 
there will be no significant fiscal impact for state or local govern­
ment as a result of enforcing or administering the repeal, new 
sections, and amendments. 
Rajendra Parikh, M.D., Medical Director, has determined that for 
each year of the first five years the proposal is in effect, the pub­
lic benefit anticipated as a result of enforcing the repeal, new 
sections, and amendments will be the availability of accurate 
and current policy information regarding healthcare services pro­
vided by TYC. 
There will be no effect on small businesses or micro-businesses. 
There is no anticipated economic cost to persons who are re­
quired to comply with the repeal, new sections, and amend­
ments as proposed. No private real property rights are affected 
by adoption of this proposal. 
Comments on the proposal may be submitted within 30 days of 
the publication of this notice to Steve Roman, Policy Coordinator, 
Texas Youth Commission, P.O. Box 4260, Austin, Texas 78765, 
or email to steve.roman@tyc.state.tx.us. 
37 TAC §§91.75, 91.81, 91.83, 91.86, 91.92, 91.94 
The new and amended sections are proposed under the Hu­
man Resources Code, §61.076, which provides the commission 
with the authority to provide any necessary medical or psychi­
atric treatment to youth committed to its care, as well as Family  
Code §32.001, which provides the commission with the author­
ity to consent to the medical, dental, psychological, and surgi­
cal treatment of a child committed to it when the person having 
the right to consent has been contacted and that person has not 
given actual notice to the contrary. 
The proposed new and amended sections implement the Human 
Resources Code, §61.034. 
§91.75. Health Care Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Automated External Defibrillator (AED)--a United 
States Food and Drug Administration approved electronic device 
which is programmed to analyze the heart’s rhythm for any abnormal­
ities and, if necessary, directs the rescuer to deliver an electrical shock 
(defibrillation) to assist the heart in reestablishing a normal rhythm. 
(2) Health Care Professional--an individual who is licensed 
by a professional board to practice in the State of Texas in a field of 
health including nursing, medicine, psychiatry or dentistry. 
(3) Health Services Administrator--an individual who is a 
licensed registered nurse who manages and coordinates, at the facility, 
the delivery of on and off-site health care services for youth. 
(4) Medical Provider--a physician or mid-level practitioner 
who provides health care services to Texas Youth Commission (TYC) 
youth under a contractual agreement with TYC. 
(5) Life-Threatening Medical Emergency--a situation that 
is either imminently life-threatening or that requires immediate health 
care to prevent the development of a life-threatening condition. Exam­
ples of an imminently life threatening situation would include a youth 
being unresponsive, being unconscious, not breathing or experiencing 
severe respiratory distress, or severe bleeding in streams or spurts. 
(6) Medical Alert--a flagging or identifying process that 
alerts staff of a potentially dangerous or life-threatening diagnosed con­
dition. Examples of these conditions include, but are not limited to, a 
history or current diagnosis of chronic/acute asthma, cardiac problems, 
diabetes, seizures, serious injury, anaphylactic allergic reactions, or any 
other condition affecting daily living activities and requiring special as­
sistance or special attention. 
(7) Psychiatric Emergency--a situation in which it may be 
necessary to administer psychotropic medication to prevent harmful 
behaviors associated with a diagnosed psychiatric condition. 
(8) Sick Call--a routine time during which a health care 
professional addresses youth health care needs. 
§91.81. Medical Consent. 
(a) Purpose. The purpose of this rule is to establish a proce­
dure by which the Texas Youth Commission (TYC) may exercise its 
authority to consent to particular medical services for youth in TYC 
jurisdiction in accordance with the Family Code, §32.001(b). 
(b) Applicability. 
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(1) Definitions pertaining to this rule are under §91.75 of 
this title. 
(2) TYC does not have the authority to consent to medical 
treatment of any nature for youth on parole status in a home placement. 
For purposes of this policy, the term "home placement" does not include 
the Independent Living Program as described in §87.23 of this title. 
(c) Medical Consent. 
(1) For Youth under Age 18. 
(A) TYC has the authority to consent to the medical 
treatment of its youth under the age of 18 only when the person having 
the right to consent (youth’s parent or guardian) has been notified and 
actual objection has not been received by TYC. Though TYC has the 
authority to consent to treatment other than that specified in §91.83 of 
this title, TYC will defer to and attempt to contact the person having 
authority to consent when such medical treatment may be necessary. 
(B) When a medical or dental provider determines a 
youth needs a diagnostic or treatment procedure or treatment for a se­
rious injury or illness that requires parental/guardian consent, the par­
ent/guardian will be contacted to provide written or verbal consent di­
rectly to the medical provider. If this is not possible, the facility ad­
ministrator has the authority to give his/her consent for treatment of 
the youth under certain conditions pursuant to §32.001, Family Code. 
(C) If a parent or guardian notifies TYC that he/she ob­
jects to TYC having medical consent authority, the parent or guardian 
will be asked to provide written consent for routine physical, dental, 
mental health and chemical dependency examinations and/or evalua­
tions, and certain immunizations required by law. 
(D) When a youth is temporarily admitted to a facility 
of the Texas Department of State Health Services, the TYC medical 
director may consent to the specific care outlined in §91.83 of this title 
if the parent or guardian cannot be contacted directly for consent. 
(2) For Youth Age 18 or Older. When a youth reaches age 
18, he/she has the right to legally consent to medical treatment. The 
youth’s consent with respect to treatment for non-life threatening con­
ditions will prevail if there is a conflict between the youth and the par­
ent/guardian and/or TYC. 
(d) Notification. Notification regarding the provision of rou­
tine health care services and TYC’s authority to consent to treatment 
will occur during the initial admission and recommitment to TYC and 
will be by certified mail to the last known address of the person having 
the right to consent. 
§91.83. Health Care Services for Youth. 
(a) Purpose. The purpose of this rule is to establish basic cri­
teria, standards, and guidelines for delivery of health care services to 
youth who are assigned to Texas Youth Commission (TYC) operated 
residential facilities and certain identified contract care programs. 
(b) Applicability. 
(1) Definitions pertaining to this rule are under §91.75 of 
this title. 
(2) For consent to treatment, see §91.81 of this title. 
(c) Criteria for Medical Care. 
(1) As established by the TYC medical director, primary 
medical care will be provided by medical providers according to the 
following criteria: 
(A) life saving treatment; 
(B) limb saving treatment; 
(C) reasonable care to relieve pain; and 
(D) reasonable care for a degenerative condition. 
(2) Procedures outside these criteria for medical care must 
be approved by the TYC medical director in consultation with TYC’s 
executive commissioner. 
(d) Criteria for Dental Care. 
(1) The dentist will assure equitable access to basic preven­
tive services and essential treatment procedures based upon the occur­
rence of disease, significant malfunction or injury. Priority of treatment 
categories are: 
(A) Emergency/urgent--treatment for conditions which 
will worsen or become life-threatening or acute without immediate in­
tervention. 
(B) Interceptive--intermediate treatment for asymp­
tomatic advanced hard or soft tissue disease or loss of masticatory 
function. 
(C) Rehabilitative--definitive treatment for chronic 
hard or soft tissue disease or loss of masticatory function. 
(D) Elective or special needs. 
(2) The attending dentist may vary from this prioritization 
on an individual basis if judged to be necessary for the protection of 
the youth’s overall health. 
(3) TYC will provide for necessary care of orthodontic 
braces to prevent injury to the mouth. Maintenance and treatment will 
be arranged by and paid for by the parent/guardian after notification 
of TYC policy. TYC staff will assist youth and parents/guardians in 
making appointments and providing transportation for orthodontic 
care. 
(e) Services. 
(1) TYC will administer the following services, either di­
rectly or through contractual arrangements. These services include but 
are not limited to the following: 
(A) physical examinations and treatment; 
(B) dental examinations and treatment; 
(C) treatment of injuries; 
(D) mental health evaluations; 
(E) immunizations; 
(F) laboratory and diagnostic tests; 
(G) administration of prescription or non-prescription 
medication for an illness or condition; 
(H) chemical dependency evaluations; and 
(I) examination following use of physical force and/or 
contamination caused by use of oleoresin capsicum spray, also known 
as pepper spray. 
(2) Each TYC-operated facility and certain identified con­
tract care programs will have a health services administrator who is 
designated to act as the local health authority. 
(3) The appropriate level of health care services will be 
provided in the infirmary at each institution through contract health 
care professionals for youth who are not in need of hospitalization, but 
who need increased observation or medical care. 
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(4) Nurses will provide services for routine sick call re­
quests at least five days per week. Medical providers, dentists, and 
a psychiatrist will provide services on-site or via telemedicine/telepsy­
chiatry at least once weekly. 
(5) In halfway houses, nursing case management and con­
sultation will be provided as needed. Medical providers, dentists, and 
psychiatrists will provide services as needed. 
(6) Upon admission to TYC, all youth will receive a health 
screening, physical examination (if no documentation within the past 
90 days), mental health screening and evaluation, a dental screening, 
examination, and dental cleaning as prescribed by the dentist. Youth 
will receive a health screening, physical examination, dental examina­
tion, and dental cleaning annually thereafter. 
(7) Upon admission to TYC, all youth will receive a vision 
screening. If the vision screening indicates that the youth needs a new 
prescription, state-issued prescription eyewear will be provided. Youth 
whose placement is in a high restriction facility are prohibited from 
wearing contact lenses, except where medically necessary as a form of 
treatment and glasses are ineffective for correcting vision. 
(8) In facilities housing females, obstetrical, gynecologi­
cal, and family planning services will be available on-site or by refer­
ral. 
(f) Limitation of Services. 
(1) TYC is not responsible for medical costs incurred by a 
youth: 
(A) on furlough with a parent, relative, or guardian; or 
(B) on parole status, unless the youth’s placement is in 
a TYC-operated/contract residential program; or 
(C) on escape/abscond status; or 
(D) in a detention center or a county facility. 
(2) Pharmaceutical, cosmetic, and medical experiments are 
prohibited. This policy does not preclude individual treatment of a 
youth based on the need for a specific medical procedure which is not 
generally available. 
(g) Health Care Requirements. 
(1) Facilities housing more than 25 youth must have a cen­
tral medical room with medical examination facilities. 
(2) Youth present in the infirmary will be supervised by a 
TYC staff member at all times. 
(3) The physician or dentist is the decision authority for 
medical/dental services at the respective facility. 
(4) The medical provider will develop the youth’s medical 
plan of care. 
(5) A medical provider will be available once each week to 
respond to youth complaints regarding services which they did or did 
not receive. 
(6) In each TYC-operated residential program and certain 
identified contract care programs, the superintendent, health services 
administrator, medical provider and dentist must have regularly sched­
uled meetings to review health care services, including any concerns or 
problems related to the provision of health care. If problems are identi­
fied, follow-up must occur to ensure that the recommended actions are 
implemented and the problem has been resolved. 
(7) A youth, who by history or examination has a serious 
or life-threatening medical condition, may be placed on medical alert 
status by a medical provider. A nurse may place a youth on medical 
alert status if such conditions occur during movement from one facility 
to another until a medical provider can be notified. 
(8) The medical provider or psychiatrist may autho­
rize medical and pharmacological intervention when required in a 
life-threatening situation consistent with §91.81 of this title. When 
this intervention requires the use of psychotropic medication, the 
authorization must be consistent with criteria in §91.92 of this title. 
(9) Each TYC-operated residential program and certain 
identified contract care programs will post procedures for providing 
health care to youth when there is not a nurse on duty, including how 
to contact the on-call nurse. 
(10) Pharmaceutical procedures will comply with federal 
and state laws and accepted industry practices pertaining to the acquisi­
tion, storage, administration, and documentation of prescription drugs. 
(h) Medical Concerns Reported by Youth. 
(1) Any youth may request a sick call for the evaluation of 
health care concerns. 
(2) Any youth may file a complaint related to his/her health 
care service through the youth grievance procedure in accordance with 
§93.31 of this title. 
(i) Emergency Room Referrals. Emergency room referrals 
may only be authorized by a medical provider, health services admin­
istrator or designee or the medical or nursing director. 
(j) Notification. Parents or guardians will immediately be no­
tified of a youth’s serious illness, injury, or recommended need for 
surgery. 
§91.86. Infirmary Admission and Discharge. 
(a) Purpose. The purpose of this rule is to establish condi­
tions and procedures for use of infirmaries in Texas Youth Commission 
(TYC) facilities. 
(b) General Provisions. 
(1) [(b)] Nursing care will be provided in the infirmary at 
each institution through contract health care staff for youth who are 
not in need of hospitalization, but who need increased observation or 
medical care. Infirmary admissions include [includes] youth who are 
acutely ill, injured, or are recovering from surgery or illness; or youth 
who need increased observation as result of a psychiatric crisis (iden­
tified by a Ph.D. level psychologist or psychiatrist). 
(2) [(c)] Juvenile Corrections Officers (JCO’s) shall [at all 
times,] supervise youth admitted to the infirmary at all times. [for a 
psychiatric crisis. JCO’s shall provide supervision as needed for youth 
admitted to the infirmary for medical conditions.] 
(3) [(d)] Physician [Physician’s] orders shall be received 
only by nursing staff directly from the physician. 
(c) [(e)] Infirmary Admission for Medical Diagnosis. 
(1) The medical provider or health services administrator 
or designee determines if a youth requires [Admission to the infirmary 
for youth in need of] observation or treatment for a medical diagnosis 
or condition [is determined by facility health care staff]. 
(2) The health services administrator may admit a youth 
for a medical diagnosis or condition to the infirmary for up to 24 hours. 
Admission to the infirmary for 24 hours or longer may only be autho
rized by the medical provider. 
(3) [(2)] Discharge from the infirmary may be ordered only 
by a physician if the youth was admitted for 24 hours or longer. A 
­
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physician or nurse may discharge youth admitted for less than 24 hours. 
[or initiated by nursing staff when the youth is well enough to partici­
pate in daily program activities.] 
(d) (f)] Infirmary Admission for Psychiatric Crisis. 
(1
[
) Admission to the infirmary for youth needing close ob­
servation for a psychiatric crisis may be authorized by a psychiatrist, if 
available. The director of clinical services [psychology] may authorize 
the admission when a psychiatrist is not on-site, and will immediately 
notify the psychiatrist, or a physician if a psychiatrist is not available, 
and document the notification. Psychiatrist or physician [Physician’s] 
orders shall be obtained for youth admitted to the infirmary within two 
hours of admission. 
(2) In obtaining psychiatrist or physician [physician’s] or­
ders for youth experiencing a psychiatric crisis, [mental health disor­
ders,] nursing staff should provide to the psychiatrist relevant medi­
cal information such as current medications, [any medical data, obser­
vations, information from the medical file as relevant, and any other 
objective data, such as] vital signs, subjective or objective data (e.g., 
laboratory values), observations, and assessment. The  psychiatrist or 
physician [psychiatrist’s] order should include instructions regarding 
any observations that nursing staff must make about the youth’s men­
tal status, as well as instructions for any other type of monitoring or 
medications that are to be administered. 
(3) A Ph.D. level psychologist or psychologist associate (if 
a Ph.D. level psychologist is not available) will evaluate the youth at 
least once a day. 
(4) Disposition (discharge or referral) will be made by the 
psychiatrist. 
§91.92. Involuntary Emergency Administration of Psychotropic 
Medication [Medication-Related Emergencies]. 
(a) Purpose. The purpose of this rule is to establish criteria 
and procedure for administering [a] psychotropic medication to youth 
in TYC-operated high restriction residential facilities in a psychiatric 
[drug in a medication-related] emergency when the [a] youth cannot or 
will not give consent for the administration. 
(b) References. 
(1) For definitions pertaining to this rule, see §91.75 of this 
title. 
(2) See §97.23 of this title for use of force procedures and 
approved techniques. 
(c) [(b)] Criteria for the Involuntary Administration of Psy­
chotropic Medication. 
(1) Psychotropic medication may be administered in an in­
jectable form to a youth in a psychiatric emergency [against the will of 
the youth in a medication-related emergency] when the youth cannot or 
will not give consent if the youth has a diagnosed psychiatric disorder 
and one or both of the following criteria [herein] are  met.  
[(2) A medication-related emergency is defined as a situa
tion in which it is immediately necessary to administer the medication 
to prevent harmful behaviors associated with a diagnosed psychiatric 
condition and to prevent:] 
(A) imminent and substantial harm to self [the youth] 
because the youth is overtly engaging in behaviors that could result in 
[serious] bodily harm or death; or 
(B) imminent and substantial physical harm to another 
because of [attempts or] acts the youth overtly [or continually makes 
or] commits. 
­
(2) Only a facility psychiatric provider (under the direction 
of a psychiatrist) or physician may prescribe the involuntary emergency 
use of psychotropic medication. 
(d) [(c)] Restrictions for Administering Psychotropic Medica­
tion. 
(1) Psychotropic drugs shall not be administered for the 
purposes of punishment or for program management or control. Phar­
maceutical experimentation or research using TYC youth is strictly 
prohibited. 
(2) Standing medication orders are prohibited in a psychi­
atric emergency. 
[(2) The use of psychotropic medication in an emergency 
must be ordered by the responsible physician or facility psychiatrist. 
Medication for this purpose shall not be authorized through the use of 
standing orders.] 
[(3) Psychotropic medication may be administered only to 
a youth who has a diagnosed psychiatric disorder and who has had 
a physical examination prior to psychotropic medication being pre­
scribed.] 
[(4) Psychotropic medication may be administered in ei­
ther oral or injectable form.] 
(e) Emergency Commitment to a State Hospital or Admission 
to Corsicana Stabilization Unit. 
(1) For a youth who requires continued medication against 
his/her will, commitment to a state hospital will be initiated. See §87.69 
of this title regarding procedures for commitment to a state hospital. 
(2) If the youth qualifies for admission to Corsicana Stabi­
lization Unit (CSU), staff shall immediately initiate an admission re­
ferral to CSU. See §87.67 of this title regarding admission to CSU. 
(f) Notification. 
(1) The facility administrator or designee will notify the 
parent/guardian of involuntary administration of psychotropic medi­
cation as soon as possible following the action. 
(2) Psychiatric emergencies will be reported in accordance 
with agency procedures for reporting serious incidents. 
§91.94. Automated External Defibrillators. 
(a) Purpose. The purpose of this policy is to establish proce­
dures and guidelines for the operation, storage, [and] maintenance, and 
training requirements associated with the use of Automated External 
Defibrillators (AEDs). [It is Texas Youth Commissions (TYC’s) ob­
jective to provide immediate emergency response to a sudden cardiac 
arrest that occurs at a TYC-operated facility, designated TYC district 
offices, and Central Office/Annex.] 
(b) Applicability. 
[(1)] This rule applies to employees at TYC-operated facil­
ities, designated district offices, and Central Office/Annex. 
[(2) The use of AEDs applies to TYC youth, staff, volun­
teers, visitors, and contractors.] 
(c) Definitions [Explanation of Terms Used]. Definitions per­
taining to this rule are under §91.75 of this title. 
[(1) Automated External Defibrillator (AED)--a United 
States Food and Drug Administration (FDA) approved electronic 
device, about the size of a laptop computer, which is programmed to 
analyze the heart’s rhythm for any abnormalities and, if necessary, 
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directs the rescuer to deliver an electrical shock (defibrillation) to 
assist the heart in reestablishing a normal rhythm.] 
[(2) Cardiac Arrest--a malfunction in the heart’s electrical 
system (ventricular fibrillation or rapid ventricular tachycardia) that 
may cause the heart to stop suddenly.] 
[(3) Myocardial Infarction--death of heart muscle tissue 
caused by lack of blood supply to the heart due to plaque or blood 
clot.] 
(d) General Provisions. 
(1) [(d)] The  TYC medical director [Medical Director] au­
thorizes the acquisition of AEDs for placement at all TYC-operated fa­
cilities, designated district [District] offices, and the Central Office/An­
nex. 
(2) [(e)] Upon acquiring an AED, the chief local admin­
istrator or designee shall notify the local emergency medical service 
(EMS) [EMS] provider of the existence, location, and type of AED. 
(e) [(f)] Cardiac Chain of Survival. Cardiac chain of survival 
is the current treatment for sudden cardiac arrest that includes the fol­
lowing four steps: 
(1) Call 911 or facility gatehouse/control center and 
include notification that an AED will be used; 
(2) begin Cardiopulmonary Resuscitation (CPR); 
(3) provide early defibrillation; and 
(4) provide Advanced Cardiac Life Support (to be pre­
formed by EMS). [facilitate access to advanced medical care.] 
(f) [(g)] Restrictions for Use. 
(1) The AED is to be used only if the person is unrespon­
sive and has no pulse. 
(2) The AED is to be used only on persons over the age of 
eight [(8)] years old. 
(3) The AED will provide voice prompts giving further in­
structions if it cannot read the cardiac rhythm due to improper electrode 
placement, motion of the person, low battery, or electromagnetic inter­
ference, etc. 
(4) The AED voice prompt will not instruct the user to 
shock the person if the person’s cardiac rhythm does not warrant a 
shock or if the person’s cardiac rhythm suddenly changes and shock 
is no longer indicated. 
(5) The AED voice prompts will not advise the user to 
shock the person if the person is experiencing a myocardial infarction. 
(g) [(h)] AED Training. 
(1) A qualified CPR/First Aid/AED TYC trainer or a quali­
fied contracted trainer will provide American Red Cross CPR/First Aid 
training and instruction in the use of an AED to all TYC sole supervi­
sion staff annually. The facility administrator will designate staff to 
receive additional hands-on training on the use of AED. [AED training 
is incorporated into the American Red Cross CPR/First Aid training 
required for all TYC direct care staff. All TYC direct care staff are re­
quired to be trained annually by a qualified CPR/First Aid/AED TYC 
trainer or a qualified contracted trainer.] 
(2) All TYC [non-direct care] staff  [working in TYC facili­
ties that house youth, designated district offices, and Central Office/An­
nex] are required to watch the AED training video [at least once] annu­
ally. Training will include the location of the AED[,] and  [the training 
will] be documented and maintained by the  local training officer. 
medical direc
(3) The AED training program is approved by the TYC 
tor [Medical Director] and  the Texas Department of State 
Health Services Texas Department of Health] in accordance with the 
Health and [&] Safety
[
 Code, Chapter 779. 
(h) [(i)] General Requirements. 
(1) The AED shall be readily accessible to staff, but at [At] 
no time shall an AED be accessible to [a] TYC youth [be accessible to 
the AED]. 
(2)  Each TYC-operated facility that  houses youth, desig­
nated TYC district offices, and the Central Office/Annex will have an 
AED on-site. [Al Price State Juvenile Correctional Facility, Ron Jack­
son State Juvenile Correctional Complex, and McLennan County State 
Juvenile Correctional Facility will have two AEDs on-site (one for each 
unit and one for the medical dorm).] 
(3) The AED should be stored in a protective case at all 
times. The storage area is free from water, dirt, extreme cold (less than 
32 degrees F), and extreme heat (over 100 degrees F). 
(4) The following equipment should be stored with each 
AED: 
(A) carrying case; 
(B) trauma shears or blunt-tipped (safety) scissors; 
(C) defibrillation pads (2 sets; each facility/district of­
fice will keep on hand an additional set of AED replacement pads); 
(D) razor; 
(E) towel; 
(F) CPR breathing barrier or resuscitation mask; and 
(G) latex disposable gloves. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on May 6, 2009. 
TRD-200901729 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6014 
37 TAC §§91.81, 91.83, 91.85 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Youth Commission or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The repeals are proposed under the Human Resources Code, 
§61.034, which provides the commission with the authority to 
adopt rules appropriate to the proper accomplishment of its func­
tions. 
The proposed repeals implement the Human Resources Code, 
§61.034. 
§91.81. Medical Consent. 
§91.83. Criteria for Healthcare. 
§91.85. Medical Care. 
34 TexReg 3250 May 22, 2009 Texas Register 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 
Filed with the Office of the Secretary of State on May 6, 2009. 
TRD-200901728
 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Earliest possible date of adoption: June 21, 2009 
For further information, please call: (512) 424-6014
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TITLE 1. ADMINISTRATION 
PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 
CHAPTER 354. MEDICAID HEALTH 
SERVICES 
SUBCHAPTER A. PURCHASED HEALTH 
SERVICES 
DIVISION 33. TELEMEDICINE SERVICES 
The Texas Health and Human Services Commission (HHSC) 
adopts the repeal of 1 Texas Administrative Code (TAC) 
§354.1430, concerning Definitions, §354.1432, concerning Ben­
efits and Limitations, and §354.1434, concerning Requirements 
for Telemedicine Providers, and new §354.1430, concerning 
Definitions, and §354.1432, concerning Benefits and Limita­
tions. New §354.1430 is adopted with minor changes to the 
proposed text as published in the January 2, 2009, issue of the 
Texas Register (34 TexReg 9). The changes update incorrect 
citations. The repeal of §§354.1430, 354.1432, 354.1434 and 
new §354.1432 are adopted without changes and will not be 
republished. 
Background and Justification 
Senate Bill (SB) 24 and SB 760, 80th Legislature, Regular Ses­
sion, 2007, required HHSC to make policy changes to the Med­
icaid telemedicine program. SB 24 instructs HHSC to add of­
fice visits as an additional telemedicine service for which distant 
site providers may receive reimbursement. This bill also directs 
HHSC to either: (1) allocate reimbursement between the distant 
site provider and the patient site provider; or (2) establish a facil­
ity fee that the distant site provider is required to pay the patient 
site provider. SB 760 changes the Medicaid telemedicine termi­
nology and directs HHSC to encourage all health-care providers 
and health-care facilities to provide services via telemedicine. 
In order to implement SB 24 and SB 760, and further align Texas 
Medicaid telemedicine policies with Medicare, thereby reducing 
provider confusion, HHSC proposed the repeal of §§354.1430, 
354.1432, and 354.1434, related to Medicaid telemedicine, and 
their replacement with new §354.1430 and §354.1432. The pro­
posed new rules implement the legislative requirements. 
Comments 
The 30-day comment period ended February 2, 2009. During 
this period, HHSC did not receive any comments regarding the 
proposed repeal and replacement of the rules. 
1 TAC §§354.1430, 354.1432, 354.1434 
Legal Authority 
The repeals are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; and Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Texas Health and Human Services Commission 
Effective date: May 26, 2009 
Proposal publication date: January 2, 2009 
For further information, please call: (512) 424-6900 
1 TAC §354.1430, §354.1432 
The new rules are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; and Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas. 
§354.1430. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings. 
(1) Telemedicine--The practice of health care delivery, by 
a provider who is located at a site other than the site where the patient 
is located, for the purposes of evaluation, diagnosis, consultation, or 
treatment that requires the use of advanced telecommunications tech­
nology. Telephone conversations, chart reviews, electronic mail mes­
sages, and facsimile transmissions are not considered telemedicine. 
(2) Distant site provider--The distant site provider uses 
telemedicine to provide health care services to the patient. The distant 
site provider must be a physician who is licensed to practice medicine 
in Texas under Subtitle B, Title 3, Occupations Code. 
(3) Distant site location--The distant site location is where 
the distant site provider is physically located. 
(4) Patient site presenter--The patient site presenter is the 
individual at the patient site who introduces the patient to the distant 
site provider for examination, and to whom the distant site provider 
may delegate tasks and activities in accordance with 22 TAC §174.6 
(relating to Delegation to and Supervision of Patient Site Presenters). 
The patient site presenter must be: 
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care services and must present and/or be delegated tasks and activi­
ties only within the scope of the individual’s licensure or certification; 
and/or 
(B) A qualified mental health professional (QMHP) as 
defined in 25 TAC §412.303(48) (relating to Definitions). 
(5) Patient site location--The patient site location is where 
the client is physically located. It is limited to the following locations: 
(A) State hospital; 
(B) State school; 
(C) One of the following locations in a rural or under-
served area: 
(i) Physician office; 
(ii) Hospital; 
(iii) Rural health clinic (RHC); 
(iv) Federally qualified health center (FQHC); 
(v) Intermediate care facility for persons with men­
tal retardation (ICF/MR) that is not a state school; 
(vi) Community center as defined in Health  and  
Safety Code §534.001 or outreach site associated with a community 
center; or 
(vii) Local health department established under 
Health and Safety Code §121.031, or public health district established 
under Health and Safety Code §121.041. 
(6) State hospital--A state hospital is a hospital with an in­
patient component and operated by the Department of State Health Ser­
vices. 
(7) State school--Also referred to as a "State MR Facility." 
A state school or state center with a mental retardation residential com­
ponent as defined in 40 TAC §2.253(44) (relating to Definitions). 
(8) Rural area--A rural area is defined as a county that is 
not included in a metropolitan statistical area as defined by the  U.S.  
Office of Management and Budget (OMB) according to the most recent 
United States Census Bureau population estimates. 
(9) Underserved area--An underserved area is an area that 
meets the current definition of a medically underserved area or medi­
cally underserved population (MUP) by the U.S. Department of Health 
and Human Services (DHHS), until DHHS adopts and implements the 
rule proposed in the Federal Register on February 29, 2008, that would 
revise and consolidate the criteria and processes for designating MUPs 
and health professional shortage areas. At that time, an underserved 
area will be defined as an area that meets the DHHS Index of Primary 
Care Underservice criteria. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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Effective date: May 26, 2009 
Proposal publication date: January 2, 2009 
For further information, please call: (512) 424-6900 
TITLE 10. COMMUNITY DEVELOPMENT 
PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 80. MANUFACTURED HOUSING 
The Manufactured Housing Division of the Texas Department of 
Housing and Community Affairs (Department) adopts 10 TAC 
Chapter 80, §§80.2, 80.20, 80.22, 80.25, 80.32, and 80.33, with­
out changes to the proposal. The text of the adopted rules will 
not be republished in the Texas Register. The following rules are 
adopted with non-substantive changes and will be republished: 
§80.21 and §80.100. The proposed rules were published in the 
April 3, 2009, issue of the Texas Register (34 TexReg 2212).  
The adopted rules are necessary to comply with requirements 
of the Federal Installation Standards that became effective on 
January 1, 2009. 
The rules relating to installation standards are effective sixty (60) 
days following the date of publication and all other rules are ef­
fective thirty (30) days following the date of publication with the 
Texas Register of notice that the rules are adopted. 
No requests were received for a public hearing to take comments 
on the proposed rules. 
The Texas Board of Professional Engineers and one retailer sub­
mitted comments on the proposed rules.  
Set forth below are comments suggesting revisions to specific 
subsections and the analysis and recommendations of staff. 
General Comment: A commenter suggested the Department 
show the effective date of the forms in the footer of each form. 
Department Response: All of the forms currently list the effective 
date (date the form was last revised) in the right corner of the 
footer. 
§80.21(i)(2)(C) and (D). The Texas Board of Professional Engi­
neers suggested the Department change the term "registered 
engineer" to "licensed professional engineer." 
Department Response: The Department agrees to change the 
term to "licensed professional engineer." 
§80.100(b)(8). A commenter suggested revising the Proper Site 
Preparation section of the disclosure by having a separate para­
graph for new and used homes and to shorten the name of the 
disclosure form. 
Department Response: The Department believes additional re­
visions are not necessary at this time. 
§80.100(b)(10). A commenter suggested revising the Retail 
Monitoring Checklist to clarify that the Dispute Resolution Form 
required by 24 CFR §3288.5 is only for new homes. 
Department Response: The Department agrees to clarify the 
form as suggested. 
§80.100(b)(46). A commenter does not believe the form is nec­
essary since the language is in the  HUD code and  thinks  it  could  
be reduced to one page. 
Department Response: The Department disagrees because the 
Department created the form to ensure that the HUD language 
is conveyed to the consumer. 
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Except as noted below, the rules as proposed on April 3, 2009, 
are adopted as final rules with the following non-substantive 
changes. 
§80.21(i)(2)(C) and (D). Changed the term "registered engineer" 
to "licensed professional engineer." 
Figure: 10 TAC §80.100(b)(8). Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(10). Added that the HUD required 
Dispute Resolution Form and Installation Program Disclosure 
are only for new homes, added 1201 in the 162 disclosure re­
quirement, and removed deletion of the insulation disclosure re­
quirement and added that the requirement is per the Federal 
Trade Commission. Also removed "Proposed Form" and the re­
vision marks indicating new and/or deleted text in the proposed 
form. 
Figure: 10 TAC §80.100(b)(12). Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(16). Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(17). Added additional information re­
lating to electrical testing and operational testing. Also removed 
"Proposed Form" and the revision marks indicating new text in 
the proposed form. 
Figure: 10 TAC §80.100(b)(33). Removed "Proposed Form" and 
the revision marks  indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(38). Removed "Proposed Form" and 
the revision marks indicating new and deleted text in the pro­
posed form. The content of the form was not changed from the 
proposed version. 
Figure: 10 TAC §80.100(b)(45). Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(46). Removed "Proposed Form" 
from the form. The content of the form was not changed from 
the proposed version. 
The following is a restatement of the rules’ factual basis: 
Section 80.2(16) is adopted (without changes) to add definition 
for Frost Line Zone and renumber definitions (17) through (26). 
Section 80.20(b) is adopted (without changes) to indicate the 
section is only relating to used  manufactured homes.  
Section 80.20(e) is adopted (without changes) to remove sub­
section. 
Section 80.21(a) is adopted (without changes) to add new sub­
section to reference installation of new homes. 
Section 80.21(b) is adopted (without changes) to move previous 
(a) to (b) and indicate that this section pertains to used homes. 
Section 80.21(c) is adopted (without changes) to reletter (b) to 
(c). 
Section 80.21(d) is adopted (without changes) to reletter (c) to 
(d). 
Section 80.21(e) is adopted (without changes) to reletter (d) to 
(e) and revise section to differentiate site preparation responsi­
bility for new and used homes. 
Section 80.21(f) is adopted (without changes) to reletter (e) to 
(f). 
Section 80.21(g) is adopted (without changes) to reletter (f) to 
(g). 
Section 80.21(h) is adopted (without changes) to reletter (g) to 
(h) and revise section to differentiate drainage responsibility for 
new and used homes. 
Section 80.21(i) is adopted (with changes) relating to Frost Line 
Zone. 
Section 80.22(a) is adopted (without changes) to clarify that this 
section only pertains to used homes. 
Section 80.25(i)(1) is adopted (without changes) to clarify that 
the last sentence of paragraph only relates to used homes. 
Section 80.32(g) is adopted (without changes) to clarify in last 
sentence of subsection that the installer of a new home is re­
sponsible for the required site preparation. 
Section 80.33(k)(1) is adopted (without changes) to clarify that 
the site preparation notice is only for used homes. 
Section 80.33(k)(3) is adopted (without changes) to reference 
§1201.255 of the Standards Act as requirement to promulgate 
disclosure form. 
Section 80.100(a)(12) is adopted (without changes) to revise 
name of form to clarify it is for used homes. 
Section 80.100(a)(33) is adopted (without changes) to revise 
name of form to clarify it is for used homes. 
Section 80.100(a)(45) and (46) is adopted (without changes) to 
add new form number (45) and (46)  to  the list of forms.  
Figure: 10 TAC §80.100(b)(8) is adopted (with changes) to re­
vise the site preparation section in the Consumer Disclosure 
Statement. 
Figure: 10 TAC §80.100(b)(10) is adopted (with changes) to up­
date the Retail Monitoring Checklist to include additional require­
ments and remove the Wind Zone Notice and Insulation Disclo­
sure that are no longer required. 
Figure: 10 TAC §80.100(b)(12) is adopted (with changes) to up­
date the form to clarify it only pertains to used homes. 
Figure: 10 TAC §80.100(b)(16) is adopted (with changes) to clar­
ify installation requirements of new and used homes. 
Figure: 10 TAC §80.100(b)(17) is adopted (with changes) to up­
date the Installation Checklist to clarify the reference to the site 
preparation notice is only for used homes, added information re­
garding electrical testing and operational testing. 
Figure: 10 TAC §80.100(b)(33) is adopted (with changes) to clar­
ify the site preparation notice is only for used homes. 
Figure: 10 TAC §80.100(b)(38) is adopted (with changes) to clar­
ify installation requirements of new and used homes. 
Figure: 10 TAC §80.100(b)(45) is adopted (with changes) to add 
new Spanish version of the Consumer Disclosure Statement. 
Figure: 10 TAC §80.100(b)(46) is adopted (with changes) to add 
new HUD required installation program disclosure. 
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SUBCHAPTER A. CODES, STANDARDS, 
TERMS, FEES AND ADMINISTRATION 
10 TAC §80.2 
The amended rule is adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Texas Govern­
ment Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rule. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on May 11, 2009. 
TRD-200901802 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: June 21, 2009 
Proposal publication date: April 3, 2009 
For further information, please call: (512) 475-2206 
SUBCHAPTER B. INSTALLATION 
STANDARDS AND DEVICE APPROVALS 
10 TAC §§80.20 - 80.22, 80.25 
The amended rules are adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Texas Govern­
ment Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rules. 
§80.21. Requirements for the Installation of Manufactured Homes. 
(a) All new manufactured homes shall be installed by a 
licensed installer and in accordance with the home manufacturer’s 
DAPIA-approved installation instructions. 
(b) All used manufactured homes shall be installed by a li­
censed installer to resist overturning and lateral movement of the home, 
and the installation must be completed in accordance with instructions 
appropriate for the Wind Zone where the home is to be installed as per 
one of the following: 
(1) the home manufacturer’s DAPIA-approved installation 
instructions; 
(2) the state’s generic standards set forth in §§80.22, 80.23, 
80.24, and 80.25 of this subchapter (relating to Installation Standards 
and Device Approvals); 
(3) the instructions for a stabilization system registered 
with the Department in accordance with §80.26 of this subchapter 
(relating to Registration of Stabilizing Components and Systems); or 
(4) the instructions for a special stabilization system which: 
(A) may or may not be a permanent foundation; 
(B) is for a particular manufactured home or an iden­
tified class of manufactured homes to be installed at a particular area 
with similar soil properties according to county soil survey or other 
geotechnical reports; and 
(C) is either: 
(i) a pre-existing foundation for which a profes­
sional engineer or architect licensed in Texas has issued written 
approval for the installation of a particular home, and the written 
approval shall be submitted to the Department with the installation 
report; or 
(ii) installed in accordance with a custom designed 
stabilization system drawing that is stamped by a Texas licensed profes­
sional engineer or architect. A copy of the stabilization system drawing 
must be forwarded to the Department along with the installation report. 
(c) When a home is installed on a stabilization system regis­
tered with the Department or a special stabilization system, the installer 
must follow the home manufacturer’s DAPIA-approved installation in­
structions for any aspect of the installation that is not covered by the 
system’s installation instructions or drawings. 
(d) The installer must use stabilizing components that have the 
required capacity and install them according to the anchor or stabiliz­
ing component manufacturer’s current installation instructions. All sta­
bilizing components must be resistant to all effects of weathering in­
cluding that encountered along the Texas gulf coast. Anchors must be 
made resistant to corrosion. Nonconcrete stabilizing components and 
systems for use within 1500 feet of the coastline shall be specifically 
certified for this use. Preservative treated (PT) wood components shall 
conform to the applicable standards issued by the American Wood Pre­
server’s Association and referenced by the latest edition of the Inter­
national Residential Code. The use of re-conditioned equipment (i.e. 
anchor, strap, and clip) or any anchoring component by licensed in­
staller on the new installations is not permitted. Homeowners are ex­
empt from this requirement provided the integrity of the component is 
acceptable and approved by the state and the original product number, 
vendor name, and/or patent number must be legible on the product. 
(e) Site Preparation Responsibilities and Requirements: 
(1) The responsible installer of a new manufactured home 
is responsible for the proper preparation of the site where the manufac­
tured home will be installed. 
(2) A consumer acquiring a used manufactured home to be 
installed is responsible for the proper preparation of the site where the 
manufactured home will be installed except as set forth in §80.22 of 
this chapter (relating to Generic Standards for Moisture and Ground 
Vapor Controls). 
(3) Whenever a licensed retailer intends to sell a used man­
ufactured home, regardless of where it is located or is to be located, the 
retailer is required to give the consumer the Site Preparation Notice, 
for signature by the consumer, in the form set forth in Subchapter I of 
this chapter (relating to Forms) PRIOR to the execution of any binding 
sales agreement. 
(4) Whenever a licensed installer proposes to move a used 
manufactured home, the installer is required to give the consumer the 
Site Preparation Notice, for signature by the consumer, in the form set 
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forth in Subchapter I of this chapter PRIOR to entering into a binding 
agreement to move that home. 
(f) If at the time of installation or within 90 days thereafter as 
stated on the contract, the retailer or installer provides the materials for 
skirting or contracts for the installation of skirting, the retailer or in­
staller is responsible for installing any required moisture and ground 
vapor control measures in accordance with the home installation in­
structions, specifications of a registered stabilization system, or the 
generic standards and shall provide for the proper cross ventilation of 
the crawl space. If the consumer contracts with a person other than 
the retailer or installer for the skirting, the consumer is responsible for 
installing the moisture and ground vapor control measures and for pro­
viding for the proper cross ventilation of the crawl space. 
(g) Clearance: If the manufactured home is installed accord­
ing to the state’s generic standards, a minimum clearance of 18 inches 
between the ground and the bottom of the floor joists must be main­
tained. In addition, the installer shall be responsible for installing the 
home with sufficient clearance between the I-Beams and the ground so 
that after the crossover duct prescribed by the manufacturer is prop­
erly installed it will not be in contact with the ground. Refer to §80.25 
of this chapter (relating to Generic Standards for Multi-Section Con­
nections Standards) for additional requirements for utility connections. 
The Installer must remove all debris, sod, tree stumps and other organic 
materials from all areas where footings are to be located. 
(h) Drainage: The Installer is responsible for proper site 
drainage where a new manufactured home is to be installed unless the 
home is installed in a rental community. The consumer is responsible 
for proper site drainage where a used manufactured home is to be 
installed unless the home is installed in a rental community. Drainage 
prevents water build-up under the home. Water build-up may cause 
shifting or settling of the foundation, dampness in the home, damage to 
siding and bottom board, buckling of walls and floors, delamination of 
floor decking and problems with the operation of windows and doors. 
(i) Frost Line Zone. 
(1) The following Texas counties have a 12 inch frost line 
depth to consider for the installation of a new manufactured home: 
Armstrong, Bailey, Briscoe, Carson, Castro, Childress, Cochran, 
Collingsworth, Cottle, Crosby, Dallam, Deaf Smith, Dickens, Don-
ley, Floyd, Foard, Gray, Hale, Hall, Hansford, Hardeman, Hartley, 
Hemphill, Hockley, Hutchinson, King, Knox, Lamb, Lipscomb, 
Lubbock, Moore, Motley, Ochiltree, Oldham, Parmer, Potter, Randall, 
Roberts, Sherman, Swisher, Wheeler, and Wilbarger. 
(2) For a new home to be installed in a Frost Line Zone 
county, footings placed in freezing climates must be designed using 
methods and practices that prevent the effects of frost heave by one of 
the following methods: 
(A) Conventional footings. Conventional footings 
must be placed below the frost line depth for the site unless an 
insulated foundation or monolithic slab is used (refer to 24 CFR 
§3285.312(b)(2) and (3)). 
(B) This is not subject to the provisions in 24 CFR 
§3285.2(c) that also require review by the manufacturer and approval 
by its DAPIA for any variations to the manufacturer’s installation 
instructions for support and anchoring. 
(C) Monolithic slab systems. A monolithic slab is per­
mitted above the frost line when all relevant site-specific conditions, in­
cluding soil characteristics, site preparation, ventilation, and insulative 
properties of the under floor enclosure, are considered and anchorage 
requirements are accommodated as set out in 24 CFR §3285.401. The 
monolithic slab system must be designed by a licensed professional en­
gineer or registered architect: 
(i) In accordance with acceptable engineering prac­
tice to prevent the effects of frost heave; or 
(ii) In accordance with SEI/ASCE 32-01 as defined 
in 24 CFR §3285.4. 
(D) Insulated foundations. An insulated foundation is 
permitted above the frost line, when all relevant site-specific condi­
tions, including soil characteristics, site preparation, ventilation, and 
insulative properties of the under floor enclosure, are considered, and 
the foundation is designed by a licensed professional engineer or reg­
istered architect: 
(i) In accordance with acceptable engineering prac­
tice to prevent the effects of frost heave; or 
(ii) In accordance with SEI/ASCE 32-01 as defined 
in 24 CFR §3285.4. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901803 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: July 21, 2009 
Proposal publication date: April 3, 2009 
For further information, please call: (512) 475-2206 
SUBCHAPTER C. LICENSEES’ RESPONSI­
BILITIES AND REQUIREMENTS 
10 TAC §80.32, §80.33 
The amended rules are adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Texas Govern­
ment Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rules. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901804 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: June 21, 2009 
Proposal publication date: April 3, 2009 
For further information, please call: (512) 475-2206 
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SUBCHAPTER I. FORMS 
10 TAC §80.100 
The amended rule is adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Texas Govern­
ment Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rule. 
§80.100. List of Forms. 
(a) The following list is in numerical order with the forms lo­
cated in subsection (b) of this section. 
(1) Application for Manufacturer’s License. 
(2) Application for Retailer, Broker, Installer and/or Re­
builder’s License. 
(3) Application for Retailer with Branch Locations Li­
cense. 
(4) Application for Salesperson’s License. 
(5) Licensing Surety Bond. 
(6) Licensing Security Agreement. 
(7) Manufacturer’s Certificate of Origin (MCO). 
(8) Consumer Disclosure Statement. 
(9) Warranty and Disclosure for a Used Manufactured 
Home. 
(10) Retail Monitoring Checklist. 
(11) Consumer Notice of Licensed and Bonded Location. 
(12) Notice and Informed Consent to the Installation of a 
Used Manufactured Home on an Improperly Prepared Site. 
(13) Formaldehyde Notice. 
(14) Texas Inventory Finance Security Form. 
(15) Broker Disclosure Form. 
(16) Notice of Installation (Form T). 
(17) Installation Checklist. 
(18) Estimate for Reassigned Warranty Work. 
(19) Application for Statement of Ownership and Location. 
(20) Affidavit of Fact for Real Property. 
(21) Affidavit of Fact. 
(22) Affidavit of Error. 
(23) Affidavit of Fact for Right of Survivorship. 
(24) Addendum to Application for SOL. 
(25) Release or Foreclosure of Lien (Form B). 
(26) Statement of Inheritance (Form C). 
(27) Taxing Entity Application for Texas Seal (Form S). 
(28) Multiple Application Log (Form M). 
(29) Instructions to Third Party Closer. 
(30) Notice of Lien for Tax Lien/Release Form. 
(31) Notice of Lien to Perfect a Lien (Other than Tax Lien) 
Form. 
(32) Notification of filing status as a Central Tax Collector. 
(33) Site Preparation Notice for Used Homes Form. 
(34) Sample of Statement of Ownership and Location. 
(35) Application for License Renewal (other than a sales­
person). 
(36) Right of Rescission Waiver Form. 
(37) List of Unlicensed Installers Form. 
(38) Probationary Notice of Installation (Form  T).  
(39) Notice of Intent to Acquire Ownership of an Aban­
doned Home. 
(40) Affidavit of Fact for Abandonment. 
(41) Disclosure to Consumer (Possible Need to Vacate 
Home if Financing does not Close). 
(42) Application for Salesperson’s License Renewal. 
(43) Application for License Instruction Provider. 
(44) Statement from Tax Assessor-Collector. 
(45) Consumer Disclosure Statement (Spanish Version). 
(46) HUD Required Installation Program Disclosure to 
Consumer. 
(b) Forms. 
(1) Application for Manufacturer’s License. 
Figure: 10 TAC §80.100(b)(1) (No change.) 
(2) Application for Retailer, Broker, Installer and/or Re­
builder’s License. 
Figure: 10 TAC §80.100(b)(2) (No change.) 
(3) Application for Retailer with Branch Locations Li­
cense. 
Figure: 10 TAC §80.100(b)(3) (No change.) 
(4) Application for Salesperson’s License. 
Figure: 10 TAC §80.100(b)(4) (No change.) 
(5) Licensing Surety Bond. 
Figure: 10 TAC §80.100(b)(5) (No change.) 
(6) Licensing Security Agreement. 
Figure: 10 TAC §80.100(b)(6) (No change.) 
(7) Manufacturer’s Certificate of Origin (MCO). 
Figure: 10 TAC §80.100(b)(7) (No change.) 
(8) Consumer Disclosure Statement. 
Figure: 10 TAC §80.100(b)(8) 
(9) Warranty and Disclosure for a Used Manufactured 
Home. 
Figure: 10 TAC §80.100(b)(9) (No change.) 
(10) Retail Monitoring Checklist. 
Figure: 10 TAC §80.100(b)(10) 
(11) Consumer Notice of Licensed and Bonded Location. 
34 TexReg 3258 May 22, 2009 Texas Register 
♦ ♦ ♦ 
Figure: 10 TAC §80.100(b)(11) (No change.) 
(12) Notice and Informed Consent to the Installation of a 
Used Manufactured Home on an Improperly Prepared Site. 
Figure: 10 TAC §80.100(b)(12) 
(13) Formaldehyde Notice. 
Figure: 10 TAC §80.100(b)(13) (No change.) 
(14) Texas Inventory Finance Security Form. 
Figure: 10 TAC §80.100(b)(14) (No change.) 
(15) Broker Disclosure Form. 
Figure: 10 TAC §80.100(b)(15) (No change.) 
(16) Notice of Installation (Form T). 
Figure: 10 TAC §80.100(b)(16) 
(17) Installation Checklist. 
Figure: 10 TAC §80.100(b)(17) 
(18) Estimate for Reassigned Warranty Work. 
Figure: 10 TAC §80.100(b)(18) (No change.) 
(19) Application for Statement of Ownership and Location. 
Figure: 10 TAC §80.100(b)(19) (No change.) 
(20) Affidavit of Fact for Real Property. 
Figure: 10 TAC §80.100(b)(20) (No change.) 
(21) Affidavit of Fact. 
Figure: 10 TAC §80.100(b)(21) (No change.) 
(22) Affidavit of Error. 
Figure: 10 TAC §80.100(b)(22) (No change.) 
(23) Affidavit of Fact for Right of Survivorship. 
Figure: 10 TAC §80.100(b)(23) (No change.) 
(24) Addendum to Application for SOL. 
Figure: 10 TAC §80.100(b)(24) (No change.) 
(25) Release or Foreclosure of Lien (Form B). 
Figure: 10 TAC §80.100(b)(25) (No change.) 
(26) Statement of Inheritance (Form C). 
Figure: 10 TAC §80.100(b)(26) (No change.) 
(27) Taxing Entity Application for Texas Seal (Form S). 
Figure: 10 TAC §80.100(b)(27) (No change.) 
(28) Multiple Application Log (Form M). 
Figure: 10 TAC §80.100(b)(28) (No change.) 
(29) Instructions to Third Party Closer. 
Figure: 10 TAC §80.100(b)(29) (No change.) 
(30) Notice of Lien for Tax Lien/Release Form. 
Figure: 10 TAC §80.100(b)(30) (No change.) 
(31) Notice of Lien to Perfect a Lien (Other than Tax Lien) 
Form. 
Figure: 10 TAC §80.100(b)(31) (No change.) 
(32) Notification of filing status as a Central Tax Collector. 
Figure: 10 TAC §80.100(b)(32) (No change.) 
(33) Site Preparation Notice for Used Homes Form. 
Figure: 10 TAC §80.100(b)(33) 
(34) Sample of Statement of Ownership and Location. 
Figure: 10 TAC §80.100(b)(34) (No change.) 
(35) Application for License Renewal (other than a sales­
person). 
Figure: 10 TAC §80.100(b)(35) (No change.) 
(36) Right of Rescission Waiver Form. 
Figure: 10 TAC §80.100(b)(36) (No change.) 
(37) List of Unlicensed Installers Form. 
Figure: 10 TAC §80.100(b)(37) (No change.) 
(38) Probationary Notice of Installation (Form T). 
Figure: 10 TAC §80.100(b)(38) 
(39) Notice of Intent to Acquire Ownership of an Aban­
doned Home. 
Figure: 10 TAC §80.100(b)(39) (No change.) 
(40) Affidavit of Fact for Abandonment. 
Figure: 10 TAC §80.100(b)(40) (No change.) 
(41) Disclosure to Consumer (Possible Need to Vacate 
Home if Financing does not Close). 
Figure: 10 TAC §80.100(b)(41) (No change.) 
(42) Application for Salesperson’s License Renewal. 
Figure: 10 TAC §80.100(b)(42) (No change.) 
(43) Application for License Instruction Provider. 
Figure: 10 TAC §80.100(b)(43) (No change.) 
(44) Statement from Tax Assessor-Collector. 
Figure: 10 TAC §80.100(b)(44) (No change.) 
(45) Consumer Disclosure Statement (Spanish Version). 
Figure: 10 TAC §80.100(b)(45) 
(46) HUD Required Installation Program Disclosure to 
Consumer. 
Figure: 10 TAC §80.100(b)(46) 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901805 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs  
Effective date: June 21, 2009 
Proposal publication date: April 3, 2009 
For further information, please call: (512) 475-2206 
PART 7. TEXAS RESIDENTIAL 
CONSTRUCTION COMMISSION 
CHAPTER 304. WARRANTIES AND 
BUILDING AND PERFORMANCE STANDARDS 
SUBCHAPTER A. GENERAL PROVISIONS 
10 TAC §304.1 
To correct a cross reference, the Texas Residential Construction 
Commission ("commission") adopts amendments to 10 TAC 
§304.1(c)(9), regarding the term "habitable area." In defining 
the term "habitable area," §304.1(c)(9) cross references the 
term "living space," which is found in §300.10(18) rather than in 
§301.1(14). The commission adopts the amendments to delete 
the reference to §301.1(14) and to provide the correct citation 
of §300.10 with minor non-substantive changes to the proposed 
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text as published in the February 27, 2009, issue of the Texas 
Register (34 TexReg 1333).  
The commission received no comments on the proposed 
amendment. 
The amendment is adopted pursuant to Property Code 
§408.001, which provides general authority for the commission 
to adopt rules necessary for the implementation of Title 16 of the 
Property Code; Property Code Chapter 430, which authorizes 
the commission to adopt rules to implement statutory warranties 
and building and performance standards; and the Administrative 
Procedure Act, Texas Government Code, Chapter 2001. 
No other statutes, articles, or codes are affected by the adopted 
rule amendment. 
§304.1. General Provisions. 
(a) Scope. This chapter describes the minimum standards of 
performance for the various elements or components of a home as de­
scribed. Third-party inspectors appointed pursuant to §313.11 of this 
title will make recommendations for repair or replacement of those el­
ements or components of a home that do not meet these standards dur­
ing the applicable warranty period based upon the expected level of 
performance described in these standards for residential construction 
to which the standards apply. If an element or component of a home 
is not described particularly in this chapter, the element or component 
shall be constructed in accordance with any written agreement or, if 
there is no agreement, in accordance with usual and customary residen­
tial construction practices and the element or component shall perform 
for the purpose for which it is intended for the period of the applicable 
warranty. All home construction shall comply with applicable Codes. 
(b) Effective Date. The provisions of this chapter shall apply 
to all applicable residential construction projects that must be regis­
tered with the commission pursuant to chapter 303, subchapter B, of 
this title if the construction commences on or after June 1, 2005. Con­
struction commences on the earlier of the date that the parties enter 
into an agreement for a transaction governed by the Act or the date that 
work commences. 
(c) Definitions. The following words and terms when used 
in this chapter shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Adverse effect--A tangible condition that substantially 
impairs the functionality of the habitable areas of the home. 
(2) Builder Responsibility--A statement of the corrective 
action required by the builder to repair the construction defect and any 
other damage resulting from making the required repair. Parties may 
agree to an alternative remedy. 
(3) Code--The International Residential Code or, if the 
context requires, the National Electrical Code. 
(4) Electrical Standard--a standard contained in the version 
of the National Electrical Code (NEC), as follows: 
(A) for residential construction located in a municipal­
ity or the extraterritorial jurisdiction of a municipality, the version of 
the NEC applicable to electrical aspects of residential construction in 
the municipality under Local Government Code §214.214 and which 
is effective on the date of commencement of construction of the home; 
(B) for residential construction located in an unincorpo­
rated area not in the extraterritorial jurisdiction of a municipality, the 
version of the NEC applicable to electrical aspects of residential con­
struction in the municipality that is the county seat of the county in 
which the construction is located and which is effective on the date of 
commencement of construction of the home; and 
(C) for residential construction located in an unincor­
porated area in a county that does not contain an incorporated area, the 
version of the NEC that existed on May 1, 2001. 
(5) Excessive or excessively--a quantity, amount or degree 
that exceeds that which is normal, usual or reasonable under the cir­
cumstance. 
(6) Exclusion--items, conditions or situations not war­
ranted or not covered by a performance standard. 
(7) Extreme Weather Condition(s)--weather conditions in 
excess of or outside of the scope of the design criteria stated or assumed 
for the circumstance or locale in the Code. 
(8) The International Residential Code (IRC)--substantial 
compliance with the non-electrical standards contained in the version 
of the IRC for One- and Two-Family Dwellings published by the Inter­
national Code Council (ICC) as follows: 
(A) for residential construction located in a municipal­
ity or the extraterritorial jurisdiction of a municipality, the version of 
the IRC applicable to non-electrical aspects of residential construction 
in the municipality under Local Government Code §214.212 and which 
is effective on the date of commencement of construction of the home; 
(B) for residential construction located in an unincorpo­
rated area not in the extraterritorial jurisdiction of a municipality, the 
version of the IRC applicable to non-electrical aspects of residential 
construction in the municipality that is the county seat of the county in 
which the construction is located and which is effective on the date of 
commencement of construction of the home; and 
(C) for residential construction located in an unincor­
porated area in a county that does not contain an incorporated area, the 
version of the IRC that existed on May 1, 2001. 
(9) Habitable Area--a living space as defined in §300.10 of 
this title. 
(10) Homeowner Responsibility--an action required by the 
homeowner for proper maintenance or care of the home or the element 
or component of the home concerned. A homeowner’s failure to sub­
stantially comply with a stated homeowner responsibility creates an 
exclusion to the warranty for the performance standard. 
(11) Major Structural Components--the load-bearing por­
tions of the following elements of a home: 





(F) Columns (other than a column that is designed to be 
cosmetic); 
(G) Load-Bearing portions of walls and partitions; 
(H) Roof framing systems, to include ceiling framing; 
(I) Floor systems; and 
(J) Masonry Arches. 
(12) Manufactured Product--a component of the home that 
was manufactured away from the site of the home and that was in­
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stalled in the home without significant modifications to the product 
as manufactured. Manufactured products commonly installed in res­
idential construction include but are not limited to dishwashers, cook 
tops, ovens, refrigerators, trash compactors, microwave ovens, kitchen 
vent fans, central air conditioning coils and compressors, furnace heat 
exchangers, water heaters, carpet, windows, doors, light fixtures, fire­
place inserts, pipes and electrical wires. For purposes of this chapter, 
a manufactured product includes any component of a home for which 
the manufacturer provides a warranty, provided that the manufacturer 
permits transfer of the warranty to the homeowner. 
(13) Original Construction Elevations--actual elevations of 
the foundation taken prior to substantial completion of the residential 
construction project. Such actual elevations shall include elevations of 
porches and garages if those structures are part of a monolithic foun­
dation. To establish original construction elevations, elevations shall 
be taken at a rate of approximately one elevation per 100 square feet 
showing a reference point, subject to obstructions. Each elevation shall 
describe the floor. If no such actual elevations are taken then the foun­
dation for the habitable areas of the home are presumed to be level +/­
0.75 inch (three-quarters of an inch) over the length of the foundation. 
(14) Performance Standard(s)--the standard(s) to which a 
home or an element or component of a home constructed as a part of 
new home construction or a material improvement or interior renova­
tion must perform. 
(15) Span--the distance between two supports. 
(16) Substantial Completion--the later of: 
(A) the stage of construction when a new home, addi­
tion, improvement, or alteration to an existing home is sufficiently com­
plete that the home, addition, improvement or alteration can be occu­
pied or used for its intended purpose; or 
(B) if required, the issuance of a final certificate of in­
spection or occupancy by the applicable governmental authority. 
(d) Resolving conflicts among standards. When an inconsis­
tency exists between the Code, manufacturer’s instructions and spec­
ifications, the standard required by the United States Department of 
Housing and Urban Development for Federal Housing Administration 
or Veterans Administration programs, ANSI/ASHRAE Standard (62.2­
2003) or the commission-adopted performance standards, the most re­
strictive requirement shall apply. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901871 
Susan K. Durso 
General Counsel 
Texas Residential Construction Commission 
Effective date: May 31, 2009 
Proposal publication date: February 27, 2009 
For further information, please call: (512) 463-3926 
CHAPTER 313. STATE-SPONSORED 
INSPECTION AND DISPUTE RESOLUTION 
PROCESS (SIRP) 
10 TAC §313.20 
The Texas Residential Construction Commission ("commission") 
adopts amendments to Texas Administrative Code, Title 10, Part 
7, §313.20, related to the appeal of the State-Sponsored Inspec­
tion and Dispute Resolution Process (SIRP). The commission 
adopts the amendments without changes to the proposed text 
as published in the March 6, 2009, issue of the  Texas Register 
(34 TexReg 1511). The commission received no comments on 
the published text. 
The amendments are needed to correct errors in the text pub­
lished for adoption in the December 26, 2008, issue of the Texas 
Register. 
During an open meeting of the commission on December 10, 
2008, the commission issued an order to adopt amendments to 
§313.20, which were previously published for comment in the 
October 24, 2008, issue of the Texas Register (33 TexReg 8709). 
The adoption order included changes to the proposed text. The 
text of the commission’s order of adoption was published in the 
December 26, 2008, issue of the Texas Register (33 TexReg 
10430.) Although the preamble published contained the rule lan­
guage consistent with the commission’s order, the text of the rule 
submitted for publication to the Secretary of State’s office did not 
reflect the order accurately. As a result, the text of the rule that 
became effective on January 1, 2009, does not accurately re­
flect the commission’s order. The amendments adopted herein 
reflect the correct language of the commission’s order. The com­
mission’s preamble published in the December 26, 2008, issue 
of the Texas Register states fully the commission’s reasons for 
adopting the amended text. 
The rule amendments to 10 TAC §313.20 require that SIRP ap­
peals be submitted on the commission’s appeal form, identify the 
subject of the appeal, provide the ground or grounds for lodging 
the appeal, and state the performance standard or method or 
repair the homeowner, builder or remodeler asserts is correct 
when appealing on those grounds. 
The adopted amendments to 10 TAC §313.20(b) track the lan­
guage adopted by the commission in its order published in the 
December 26, 2008, issue of the Texas Register (33 TexReg 
10430). "A builder or remodeler submitting an appeal to a third-
party inspector’s report that did not, before the inspection, offer 
to make repairs or have repairs made substantially equivalent to 
those required by the findings of the final report confirming the 
defect must submit a payment of $150 with the appeal form, as 
a deposit for the cost of the inspection. 
"(1) A builder or remodeler’s appeal received without payment 
or without evidence that an offer of repair as required under this 
subsection was made to the homeowner prior to the inspection 
will not be considered timely filed, unless the payment or evi­
dence of offer is received before the fifteenth day after the date 
of the commission’s letter notifying the parties of their right to ap­
peal. 
"(2) If the builder or remodeler’s stated grounds for appeal are 
substantially affirmed in their entirety by the appeal panel, the 
$150 fee paid will be deducted from any amount due by the 
builder or remodeler for reimbursement of the inspection fee pur­
suant to §313.18 of this chapter, or if none of the allegedly defec­
tive items subject to inspection are finally determined by a final 
non-appealable report issued by the commission to be construc­
tion defects, the $150 fee will be refunded." 
The adopted amendments to 10 TAC §313.20(d) track the lan­
guage adopted by the commission in its order published in the 
December 26, 2008, issue of the Texas Register. In the pream-
ADOPTED RULES May 22, 2009 34 TexReg 3261 
♦ ♦ ♦ 
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ble of the order the commission stated its intent to adopt 10 TAC 
§313.20(d), as follows: 
"A homeowner or builder or remodeler that asserts on appeal 
that the third-party inspector’s recommendation for repair for 
an item found to be defective is unreasonable must state the 
method of repair that the homeowner, builder or remodeler as­
serts is reasonable. Failure to state the method of repair that the 
homeowner or builder or remodeler asserts is reasonable under 
this subsection will invalidate the appeal on that ground for the 
item appealed. If the basis of the builder or remodeler’s appeal 
is that no defect exists and therefore no repair is required, the 
builder or remodeler must explain why the third-party inspector’s 
finding of the existence of a defect is incorrect, why no defect 
exists, and thus no method of repair would be reasonable." 
The commission adopts the amendments under Property Code 
§408.001, which provides general authority for the commission 
to adopt rules necessary for the implementation of Title 16, Prop­
erty Code. The commission adopts the rule amendments to im­
plement Subtitle D, Title 16 of the Property Code, specifically 
chapter 429 which describes the appeal of the third-party inspec­
tor’s report described in chapter 428. 
The statutory provisions affected by the proposed rule amend­
ments and rule review are set forth in Title 16, Property Code 
§408.001 and §429.001. 
No other statutes, articles, or codes are affected by this rule 
adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on May 11, 2009. 
TRD-200901870 
Susan K. Durso 
General Counsel 
Texas Residential Construction Commission 
Effective date: May 31, 2009 
Proposal publication date: March 6, 2009 
For further information, please call: (512) 463-3926 
TITLE 16. ECONOMIC REGULATION 
PART 3. TEXAS ALCOHOLIC 
BEVERAGE COMMISSION 
CHAPTER 34. SCHEDULE OF SANCTIONS 
AND PENALTIES 
16 TAC §34.1 
The Texas Alcoholic Beverage Commission (commission) 
adopts an amendment to §34.1, relating to the general provi­
sions of the commission’s schedule of sanctions and penalties 
rule, without changes to the proposed text as published in the 
February 6, 2009, issue of the Texas Register (34 TexReg 783).  
The adopted amendment to §34.1(j) deletes "section" from 
the sentence and replaces it with "chapter". The provisions of 
Chapter 34, by its terms, apply only to settlements entered into 
by "agents, compliance officers or other specifically designated 
commission personnel." The use of the term "section" in subsec­
tion (j) has been erroneously interpreted to limit the exclusion of 
contested cases, complaints, or violations referred to the legal 
division to §34.1 of the chapter. The adopted change clarifies 
that the exclusion of cases referred to the legal division applies 
to the entire chapter, not just the general provisions section. 
No comments were received as a result of the publication of the 
proposed amendment. 
The adopted amendment to §34.1 is authorized by §5.362 of the 
Texas Alcoholic Beverage Code (code), which provides the com­
mission with authority to adopt by rule the schedule of sanctions 
and penalties, and by §5.31 of the code, which provides the com­
mission with authority to prescribe and publish rules necessary 
to carry out the provisions of the code. 
Cross Reference: Sections 5.31 and 5.362, of the Alcoholic Bev­
erage Code and Chapter 34 of the commission rules are affected 
by the adopted amendment. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Texas Alcoholic Beverage Commission 
Effective date: May 25, 2009 
Proposal publication date: February 6, 2009 
For further information, please call: (512) 206-3204 
TITLE 22. EXAMINING BOARDS 
PART 8. TEXAS APPRAISER 
LICENSING AND CERTIFICATION 
BOARD 
CHAPTER 153. RULES RELATING TO 
PROVISIONS OF THE TEXAS APPRAISER 
LICENSING AND CERTIFICATION ACT 
22 TAC §153.5 
The Texas Appraiser Licensing and Certification Board (TALCB 
or Board) adopts an amendment to §153.5 regarding Fees with­
out changes to the proposed text as published in the March 13, 
2009, issue of the Texas Register (34 TexReg 1778), which will 
not be republished. 
The amendment waives licensing and certification fees for em­
ployees of the TALCB who only use the license or certification 
for Board appraisal work. 
The reasoned justification for the rule as adopted is enhanced 
ability to fulfill the Board’s mission due to availability of additional 
funds without additional cost to the public. 
No comments were received regarding the amendments as pro­
posed. 
The amendment is adopted under the Texas Occupations Code, 
§1103.156, Fees. 
34 TexReg 3262 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
The statute affected by this adoption is Texas Occupations Code, 
Chapter 1103. No other statute, code, or article is affected by the 
adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901810 
Devon V. Bijansky 
Counsel 
Texas Appraiser Licensing and Certification Board 
Effective date: May 31, 2009 
Proposal publication date: March 13, 2009 
For further information, please call: (512) 465-3900 
22 TAC §153.20 
The Texas Appraiser Licensing and Certification Board (TALCB 
or Board) adopts amendments to §153.20 regarding revocation, 
suspension, or denial of license or certification without changes 
to  the proposed text as published in the  March 13,  2009,  issue  
of the Texas Register (34 TexReg 1778), which will not be repub­
lished. 
The amendments clarify that a person seeking reinstatement of 
a license or certification must meet all requirements that would 
apply if the person’s license or certification was expired. The 
amendments also allow the Board to pursue credit card charge 
backs and other reversed payments in the same manner as bad 
checks. 
The reasoned justification for the amendments is increased clar­
ity regarding the requirements for reinstatement of a license or 
certification, as well as equal application of policies regarding re­
versed payments to the Board. 
No comments were received regarding the amendments as pro­
posed. 
The amendments are adopted under Texas Occupations Code, 
Chapter 1103, Subchapter D, Board Powers and Duties. 
The statute affected by this adoption is Texas Occupations Code, 
Chapter 1103. No other statute, code, or article is affected by the 
adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on May 11, 2009. 
TRD-200901811 
Devon V. Bijansky 
Counsel 
Texas Appraiser Licensing and Certification Board 
Effective date: May 31, 2009 
Proposal publication date: March 13, 2009 
For further information, please call: (512) 465-3900 
PART 39. TEXAS BOARD OF 
PROFESSIONAL GEOSCIENTISTS 
CHAPTER 851. TEXAS BOARD OF 
PROFESSIONAL GEOSCIENTISTS LICENSING 
RULES 
SUBCHAPTER A. LICENSING 
22 TAC §851.30 
The Texas Board of Professional Geoscientists (TBPG or Board) 
adopts an amendment to 22 TAC §851.30, regarding firm regis­
tration. It is adopted without changes to the proposed text as 
published in the February 6, 2009, issue of the Texas Register 
(34 TexReg 785).  
The adopted amendment clarifies procedures for renewing an 
expired firm registration. Firms that have expired registrations 
may renew by submitting a completed firm renewal statement 
with the applicable fees. 
No comments from the public were received. 
This amendment is adopted under the Texas Occupations Code 
§1002.151, which authorizes the Board to adopt and enforce 
rules consistent with the Texas Geoscience Practice Act and 
necessary for the performance of its duties, and §1002.351, 
which authorizes the Board to regulate the public practice of 
geoscience by firms and corporations. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on May 4, 2009. 
TRD-200901688 
Charles Horton 
Interim Executive Director 
Texas Board of Professional Geoscientists 
Effective date: May 24, 2009 
Proposal publication date: February 6, 2009 
For further information, please call: (512) 936-4405 
TITLE 34. PUBLIC FINANCE 
PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER X. PARI-MUTUEL WAGERING 
RACING REVENUE 
34 TAC §3.641 
The Comptroller of Public Accounts adopts amendments to 
§3.641, concerning pari-mutuel wagering, without changes to 
the proposed text as published in the March 27, 2009, issue of 
the Texas Register (34 TexReg 2096). The adopted amendment 
allows the association to file the pari-mutuel wagering forms and 
reports to the comptroller by electronic transmission. Subsection 
(b)(4), (6), and (7) are amended accordingly. Also, subsection 
(e)(4) is being amended for consistency in referencing statute. 
No comments were received regarding adoption of the amend­
ment. 
ADOPTED RULES May 22, 2009 34 TexReg 3263 
♦ ♦ ♦ 
♦ ♦ ♦ 
This amendment is adopted under Tax Code, §111.002 and 
§111.0022, which provides the comptroller with the authority to 
prescribe, adopt, and enforce rules relating to the administration 
and enforcement of the provisions of Tax Code, Title 2, and 
taxes, fees, or other charges which the comptroller administers 
under other law. 
The adoption implements Texas Racing Act, Texas Civil 
Statutes, Title 6, Article 179e, §4.03. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Comptroller of Public Accounts 
Effective date: May 25, 2009 
Proposal publication date: March 27, 2009 
For further information, please call: (512) 475-0387 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 3. TEXAS YOUTH COMMISSION 
CHAPTER 105. JUVENILE CORRECTIONAL 
OFFICERS 
37 TAC §105.5 
The Texas Youth Commission adopts new §105.5, concern­
ing Juvenile Correctional Officer Staffing Requirements, with 
changes to the proposed text as published in the November 28, 
2008, issue of the Texas Register (33 TexReg 9657). Changes 
to the proposed text consist of adding subsection (d)(2), which 
clarifies that continuity in providing specialized treatment will be 
considered when scheduling the rotation of juvenile correctional 
officers (JCOs). 
The justification for the new rule is the protection of youth through 
enhanced supervision procedures, as well as compliance with 
legislative mandates. 
The new rule will establish certain requirements that must be met 
when JCOs are scheduled for work assignments. Specifically, 
the rule requires the rotation of JCO work assignments at least 
twice per year, as well as a three-year age differential between 
JCOs and the youth they supervise. The new rule also specifies 
that staffing plans will provide for at least one JCO for every 12 
youth. Finally, the new rule requires the placement of a JCO 
near any room or location where education services are being 
provided. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Human Resources Code, 
§61.0356, which requires the commission to: (1) ensure, to the 
extent practicable, that an officer or employee is not supervis­
ing a child who is not more than three years younger than the 
officer or employee; (2) rotate the assignment of each JCO at 
an interval determined by the commission so that a JCO is not 
assigned to the same station for an extended period of time; (3) 
ensure at least one JCO is assigned to supervise in or near a 
classroom or other location in which children receive education 
services or training; and (4) maintain a ratio of not less than one 
JCO performing direct supervisory duties for every 12 persons 
committed to the facility. 
§105.5. JCO Staffing Requirements. 
(a) Purpose. This rule establishes requirements for schedul­
ing station assignments for Juvenile Correctional Officers (JCOs) em­
ployed by the Texas Youth Commission (TYC). 
(b) Applicability. This rule applies to high restriction facilities 
operated by TYC. 
(c) Definitions. 
(1) Extended Period of Time--more than 12 months. 
(2) Station--any JCO duty assignment at a facility. 
(3) Regular Interval--six months, or other interval less than 
an extended period of time if approved by the regional director. 
(d) General Provisions. 
(1) JCOs will rotate station assignments at regular intervals 
so that a JCO is not assigned to the custodial supervision of the same 
youth for an extended period of time. 
(2) The rotation of staff will be scheduled to ensure conti­
nuity in the delivery of specialized treatment programs. 
(3) A wing or pod of a dormitory may be considered a sta­
tion if the population of that wing or pod does not routinely interact 
with the population of the other wings or pods during activities occur­
ring at the dormitory. 
(4) JCOs will be assigned to dormitory stations in a manner 
that provides for at least a 3-year age differential between the staff and 
the youth they supervise. When it is not practical to meet the 3-year 
age differential for an individual JCO station assignment, justification 
for the assignment must be documented and approved in accordance 
with agency policy and procedures. 
(5) Except as approved by the regional director, a JCO shall 
not return to a previously assigned station until he/she has served at 
least one regular interval at another station. 
(6) JCO staffing plans will provide for at least one JCO to 
be stationed to supervise in or near any classroom or other location in 
which youth receive education services or training at the time the youth 
are receiving the education services or training. 
(7) JCO staffing plans for each facility will provide for a 
ratio of at least one JCO performing direct supervisory duties for every 
12 youth committed to the facility. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on May 5, 2009. 
TRD-200901702 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Effective date: June 1, 2009 
Proposal publication date: November 28, 2008 
For further information, please call: (512) 424-6014 
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Department of Aging and Disability Services 
Public Notice Announcing the Pre-Application Orientation 
for Enrollment of Home and Community-Based Services and 
Texas Home Living Medicaid Waiver Program Providers 
The Department of Aging and Disability Services (DADS) is mak­
ing the Pre-Application Orientation (PAO) available online for per­
sons seeking to participate as a contractor in the Home and Commu­
nity-based Services (HCS) or the Texas Home Living (TxHmL) Med­
icaid Waiver Programs or both. Applicants will be able to complete 
the PAO via computer-based training and submit application packets 
for the HCS and TxHmL Programs year round. The computer-based 
PAO and instructions on how to complete an application packet 
will be available year round starting in June 2009. Please visit the 
DADS HCS and TxHmL websites, listed below, for more information 
about each program. 
http://www.dads.state.tx.us/providers/HCS/howto.html 
http://www.dads.state.tx.us/providers/TxHmL/howto.html 
For any additional information concerning the PAO, you may contact 
DADS Community Services Contracts at (512) 438-3550 or via e-mail 
at hcsmailbox@dads.state.tx.us. 
TRD-200901879 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Filed: May 12, 2009 
♦ ♦ ♦ 
Office of the Attorney General 
Agreed Final Judgment and Permanent Injunction 
Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Water and Health & Safety Codes. Before the State may settle a judi­
cial enforcement action, pursuant to §7.110 of the Texas Water Code, 
the State shall permit the public to comment in writing on the proposed 
judgment. The Attorney General will consider any written comments 
and may withdraw or withhold consent to the proposed agreed judg­
ment if the comments disclose facts or considerations that indicate that 
the consent is inappropriate, improper, inadequate, or inconsistent with 
the requirements of Chapter 7 of the Texas Water Code. 
Case Title and Court: State of Texas v. City of Edcouch, Texas, Cause 
No. D-1-GV-03-0000213 in the 201st District, Travis County, Texas. 
Background: This is a suit for enforcement of rules of the Texas Com­
mission on Environmental Quality concerning a drinking water facility 
and wastewater treatment plant owned and operated by the City of Ed-
couch. 
Nature of Settlement: Proposed Agreed Judgment: The proposed 
Agreed Final Judgment and Permanent Injunction settles all of the 
State’s claims in the suit. The Agreed Final Judgment and Permanent 
Injunction contains provisions for injunctive relief, civil penalties, 
and attorney’s fees. The proposed judgment will enjoin the City 
of Edcouch, to correct violations and maintain compliance levels 
at its public drinking water facility and wastewater treatment plant. 
The judgment awards the State attorney’s fees of $50,000; and civil 
penalties of $105,000. 
The Office of the Attorney General will accept written comments relat­
ing to this proposed judgment for thirty (30) days from the date of the 
publication of this notice. Copies of the proposed judgment may be ex­
amined at the Office of the Attorney General, 300 W. 15th Street, 10th 
Floor, Austin, Texas. A copy of the proposed judgment may also be ob­
tained in person or by mail at the above address for the cost of copying. 
Requests for copies of the judgment and written comments on the pro­
posed judgment should be directed to Sarah Jane Utley, Assistant At­
torney General, Office of the Texas Attorney General, P.O. Box 12548, 
Austin, Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911. 
For more information regarding this publication, contact Cindy 
Hodges, Agency Liaison, at (512) 936-1841. 
TRD-200901903 
Stacey Napier 
Deputy Attorney General 
Office of the Attorney General 
Filed: May 13, 2009 
♦ ♦ ♦ 
Coastal Coordination Council 
Notice and Opportunity to Comment on Requests for 
Consistency Agreement/Concurrence Under the Texas Coastal 
Management Program 
On January 10, 1997, the State of Texas received federal approval 
of the Coastal Management Program (CMP) (62 Federal Register pp. 
1439-1440). Under federal law, federal agency activities and actions 
affecting the Texas coastal zone must be consistent with the CMP goals 
and policies identified in 31 TAC Chapter 501. Requests for federal 
consistency review were deemed administratively complete for the fol­
lowing project(s) during the period of May 1, 2009, through May 7, 
2009. As required by federal law, the public is given an opportunity 
to comment on the consistency of proposed activities in the coastal 
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC 
§§506.25, 506.32, and 506.41, the public comment period for this ac­
tivity extends 30 days from the date published on the Coastal Coordi­
nation Council web site. The notice was published on the web site on 
May 13, 2009. The public comment period for this project will close 
at 5:00 p.m. on June 12, 2009. 
FEDERAL AGENCY ACTIONS: 
Applicant: Penn-Virginia Oil and Gas, LP; Location: The project is 
located adjacent to the South Fork of Taylor Bayou, south of Craigen 
Road, near Hamshire, Jefferson County, Texas. The project can be lo­
cated on the U.S.G.S. quadrangle map entitled: Hamshire, Texas. Ap­
proximate UTM Coordinates in NAD 83 (meters): Zone 15; Easting: 
378832; Northing: 3303977. Project Description: The applicant pro­
poses to construct a 300- by 325-foot gravel well pad with a ring levee 
IN ADDITION May 22, 2009 34 TexReg 3309 
♦ ♦ ♦ 
♦ ♦ ♦ 
for the installation of the Junker Spencer Well No. 69 natural gas well. 
A temporary tank farm will be installed on top of the gravel pad. The 
well pad will be reduced in size if the well is productive. Approxi­
mately 1,500 cubic yards of gravel will be used, filling 0.72 acres of 
forested wetlands. The site will be accessed using an existing access 
road. If the well produces, approximately 0.65 mile of pipeline (two 
2- to 3-inch lines) will be laid across two existing gravel access road 
rights-of-ways (ROW), and subsurface bored along a utility ROW. No 
wetlands will be impacted from the pipeline installation. The applicant 
is also proposing a 7:1 mitigation ratio (5.04 acres) by paying an in-lieu 
mitigation fee to the National Fish and Wildlife Foundation for ulti­
mate work in the Trinity River National Wildlife Refuge. CCC Project 
No.: 09-0154-F1. Type of Application: U.S.A.C.E. permit application 
#SWG-2008-00052 is being evaluated under §10 of the Rivers and Har­
bors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act 
(33 U.S.C.A. §1344). Note: The consistency review for this project 
may be conducted by the Railroad Commission of Texas under §401 
of the Clean Water Act (33 U.S.C.A. §1344). 
Applicant: Harris County Public Infrastructure Department; Lo­
cation: The project is located in Wildwood Bayou and an adjacent 
ditch, within Harris County Flood Control District (HCFCD) Unit No. 
A102-01-00, in Seabrook, Harris County, Texas. The project can be 
located on the U.S.G.S. quadrangle map entitled: League City, Texas. 
Approximate UTM Coordinates in NAD 83 (meters): Start - Zone 15; 
Easting: 302420.4; Northing: 3272630.5. End - Zone 15; Easting: 
303042. Project Description: The applicant proposes to widen and ex­
pand Repsdorph Road and construct the associated stormwater man­
agement facilities needed for the road expansion. The applicant pro­
poses to install 2,310 linear feet of double 10-foot wide by 5-foot tall 
box culverts with standard earthen material fill within HCFCD Unit 
No. A102-01-00. The installation of the double box culverts and the 
fill of standard earthen material will impact 1.061 acres of HCFCD 
Unit No. A102-01-00 and 0.30 acres of adjacent wetlands. Two sets 
of double 60-inch-diameter corrugated metal pipes will be removed 
under Lakeside Lane and near the intersection of HCFCD Unit No. 
A102-01-00 and Wildwood Bayou for installation of the box culverts. 
The box culverts will connect to a 380-square-foot outfall structure 
that will impact 0.0087 acre of Wildwood Bayou. To construct the 
outfall structure, a 200-square-foot cofferdam will be constructed that 
will temporarily impact 0.004 acre of Wildwood Bayou. CCC Project 
No.: 09-0161-F1. Type of Application: U.S.A.C.E. permit application 
#SWG-2006-02030 is being evaluated under §10 of the Rivers and Har­
bors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act 
(33 U.S.C.A. §1344). Note: The consistency review for this project 
may be conducted by the Texas Commission on Environmental Qual­
ity under §401 of the Clean Water Act (33 U.S.C.A. §1344). 
Applicant: Golden Pass LNG Terminal, LLC; Location: The 
project is located in the Port Arthur Ship Channel, at 3752 South 
Gulf Freeway Drive, in Sabine Pass, Jefferson County, Texas. The 
site can be located on the U.S.G.S. quadrangle map entitled: Port 
Arthur South, Texas. Approximate UTM Coordinates in NAD 83 
(meters): Zone 15; Easting: 410673; Northing: 3294334. Project 
Description: The applicant requests permission to modify Department 
of the Army Permit 23260 to increase the dredge depth in the Golden 
Pass LNG (GP LNG) Turning Basin from -40 feet below mean low 
water (MLW), with 2 feet of advanced maintenance and a 2-foot over 
dredge, to -45 feet below MLW, with 2 feet of advanced maintenance 
and a 2-foot over dredge. In addition, the applicant wishes to extend 
the time to perform maintenance dredging to 10 years. Approximately 
900,000 cubic yards of material would be excavated by mechanical or 
hydraulic means. CCC Project No.: 09-0162-F1. Type of Application: 
U.S.A.C.E. permit application #SWG-2004-02118 is being evaluated 
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) 
and §404 of the Clean Water Act (33 U.S.C.A. §1344). 
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972 
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited 
to submit comments on whether a proposed action is or is not consis­
tent with the Texas Coastal Management Program goals and policies 
and whether the action should be referred to the Coastal Coordination 
Council for review. 
Further information on the applications listed above, including a 
copy the consistency certifications for inspection, may be obtained 
from Ms. Tammy Brooks, Consistency Review Coordinator, Coastal 
Coordination Council, P.O. Box 12873, Austin, Texas 78711-2873, 
or tammy.brooks@glo.state.tx.us. Comments should be sent to Ms. 
Brooks at the above address or by fax at 512/475-0680. 
TRD-200901900 
Larry L. Laine 
Chief Clerk/Deputy Land Commissioner, General Land Office 
Coastal Coordination Council 
Filed: May 13, 2009 
Comptroller of Public Accounts 
Notice of Contract Award 
The Texas Treasury Safekeeping Trust Company (Trust Company), by 
and through the Texas Comptroller of Public Accounts, announces this 
notice of contract awards for investment consulting services. 
The notice of request for proposals (RFP #191a) was published in the 
October 24, 2008, issue of the Texas Register (33 TexReg 8815). 
The Trust Company announces that two (2) contracts were awarded to 
the following: 
1. Asset Consulting Group, Inc., 231 S. Bemiston, 14th Floor, St. 
Louis, MO 63105, was selected as the General Investment Consultant. 
The total contract amount shall not exceed $700,000. The term of the 
contract is February 1, 2009 through December 31 2009. The Trust 
Company shall have the right to renew the contract for up to two (2) 
additional 1-year terms, one year at a time, beginning January 1, 2010. 
2. Aksia LLC, 599 Lexington Avenue, 46th Floor, New York, NY 
10022, was selected as the Selected Consultant. The total contract 
amount shall be $750,000 per annum. The term of the contract is April 
1, 2009 through August 31, 2010. The Trust Company shall have the 
right to renew the contract for up to two (2) additional one year periods, 
one year at a time. 
TRD-200901872 
William Clay Harris 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: May 11, 2009 
Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol­
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 
The weekly ceiling as prescribed by §303.003 and §303.009 for the pe­
riod of 05/18/09 - 05/24/09 is 18% for Consumer1 /Agricultural/Com­
mercial2/credit through $250,000. 
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The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 05/18/09 - 05/24/09 is 18% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
TRD-200901877 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: May 12, 2009 
Deep East Texas Local Workforce Development
Board 
Strategic Plan Modification 
The Deep East Texas Local Workforce Development Board, Inc. dba 
WorkForce Solutions Deep East Texas issues this public notice that the 
strategic and operational plan modification summary for Board Con­
tract Years 2009-2010 is available for public review and comment. The 
plan modification summary is available on the WorkForce Solutions 
Deep East Texas Internet site http://www.detwork.org; or may be re­
quested by telephone (936) 639-8898 or in person at 539 South Chest­
nut, Suite 300, Lufkin, Texas 75901. 
WorkForce Solutions Deep East Texas is responsible for the implemen­
tation of workforce development programs in the following 12 coun­
ties: Angelina, Houston, Jasper, Nacogdoches, Newton, Polk, Sabine, 
San Augustine, San Jacinto, Shelby, Trinity, and Tyler. 
The entire plan includes the Board’s mission, goals and objectives; a la­
bor market analysis; plans for employer involvement; elements of sys­
tem operation including service delivery, partners, structure, and per­
formance; information regarding the alignment to the state workforce 
plan; public comments; and priority of service. The plan modification 
summary describes the intended changes to the plan and appendices. 
The public comment period begins on May 26, 2009 and the deadline 
for receipt of comments is 5:00 p.m. on June 26, 2009. Comments 
must be submitted in writing to the following postal address: 539 South 
Chestnut, Suite 300, Lufkin, Texas 75901, faxed to the following num­
ber: (936) 633-7491, or e-mailed to the following individual: Marilyn 
Hartsook at marilyn.hartsook@twc.state.tx.us. Comments will be in­
corporated as part of the Board’s plan modification. For more informa­
tion, call Marilyn Hartsook at (936) 639-8898. 
The Deep East Texas Local Workforce Development Board is an equal 
opportunity organization. Auxiliary aids or services are available upon 
request to those individuals with disabilities. For extra assistance, 
please contact us at (936) 639-8898. 
TRD-200901690 
Marilyn Hartsook 
Planning and Operations Director 
Deep East Texas Local Workforce Development Board 
Filed: May 5, 2009 
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(the Code), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  June 22, 2009. Section 7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require­
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the appli­
cable regional office listed as follows. Written comments about an AO 
should be sent to the enforcement coordinator designated for each AO 
at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on June 22, 2009. 
Written comments may also be sent by facsimile machine to the en­
forcement coordinator at (512) 239-2550. The commission enforce­
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 
(1) COMPANY: ABC Custom Homes, Inc.; DOCKET NUMBER: 
2009-0641-WQ-E; IDENTIFIER: RN105698963; LOCATION: Ector 
County; TYPE OF FACILITY: general contractor; RULE VIO­
LATED: 30 Texas Administrative Code (TAC) §281.25(a)(4), by 
failing to obtain a construction general permit; PENALTY: $700; EN­
FORCEMENT COORDINATOR: Harvey Wilson, (512) 239-0321; 
REGIONAL OFFICE: 3300 North A Street, Building 4-107, Midland, 
Texas 79705-5406, (432) 570-1359. 
(2) COMPANY: Big Diamond, Inc. dba Diamond Shamrock 
1260; DOCKET NUMBER: 2009-0178-PST-E; IDENTIFIER: 
RN102438413; LOCATION: El Paso, El Paso County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §115.245(2) and Texas Health and Safety Code 
(THSC), §382.085(b), by failing to verify proper operation of the 
Stage II equipment; PENALTY: $4,401; Supplemental Environmental 
Project (SEP) offset amount of $1,760 applied to Audubon Society-Rio 
Bosque Wetland Park; ENFORCEMENT COORDINATOR: Brianna 
Carlson, (956) 425-6010; REGIONAL OFFICE: 401 East Franklin 
Avenue, Suite 560, El Paso, Texas 79901-1212, (915) 834-4949. 
(3) COMPANY: Chemical Lime, Limited; DOCKET NUMBER: 
2008-1122-AIR-E; IDENTIFIER: RN100552454; LOCATION: New 
Braunfels, Comal County; TYPE OF FACILITY: lime manufacturing 
plant; RULE VIOLATED: 30 TAC §122.143(4) and §122.145(2)(C), 
Federal Operating Permit (FOP) Number O-01122, General Terms and 
Conditions (GTC), and THSC, §382.085(b), by failing to submit the 
Title V deviation report; PENALTY: $2,875; ENFORCEMENT CO­
ORDINATOR: Trina Grieco, (210) 490-3096; REGIONAL OFFICE: 
14250 Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096. 
(4) COMPANY: City of China; DOCKET NUMBER: 2009-0254­
MWD-E; IDENTIFIER: RN101721686; LOCATION: Jefferson 
County; TYPE OF FACILITY: wastewater treatment plant; RULE 
VIOLATED: 30 TAC §305.125(1), Texas Pollutant Discharge 
Elimination System (TPDES) Permit Number 12104001, Effluent 
Limitations and Monitoring Requirements Numbers 1, 2, and 6, 
and the Code, §26.121(a), by failing to comply with the permitted 
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effluent limitations for dissolved oxygen, five-day biochemical oxygen 
demand, total chlorine residual, and total suspended solids (TSS); and 
30 TAC §305.125(17) and TPDES Permit Number 12104001, Sludge 
Provisions, by failing to timely submit the annual sludge report; 
PENALTY: $10,322; ENFORCEMENT COORDINATOR: Jennifer 
Graves, (956) 425-6010; REGIONAL OFFICE: 3870 Eastex Freeway, 
Beaumont, Texas 77703-1830, (409) 898-3838. 
(5) COMPANY: Eagle Rock Field Services, L.P.; DOCKET NUM­
BER: 2009-0147-AIR-E; IDENTIFIER: RN100222660; LOCATION: 
Miami, Roberts County; TYPE OF FACILITY: natural gas compressor 
station; RULE VIOLATED: 30 TAC §122.143(4) and §122.146(2), 
FOP Number O-00821, GTC, and THSC, §382.085(b), by failing 
to submit the annual permit compliance certification; and 30 TAC 
§101.27(c)(1) and the Code, §5.702, by failing to pay outstanding air 
emissions late fees; PENALTY: $2,575; ENFORCEMENT COORDI­
NATOR: Steven Lopez, (512) 239-1896; REGIONAL OFFICE: 3918 
Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 
(6) COMPANY: Exxon Mobil Corporation; DOCKET NUMBER: 
2009-0132-AIR-E; IDENTIFIER: RN102579307; LOCATION: 
Baytown, Harris County; TYPE OF FACILITY: refining and supply 
company; RULE VIOLATED: 30 TAC §116.715(a), Flexible Per­
mit Number 18287, Special Condition (SC) Number 1, and THSC, 
§382.085(b), by failing to prevent unauthorized emissions; PENALTY: 
$10,000; SEP offset amount of $4,000 applied to Houston-Galveston 
AERCO’s Clean Cities/Clean Vehicles Program; ENFORCEMENT 
COORDINATOR: John Muennink, (361) 825-3100; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, 
(713) 767-3500. 
(7) COMPANY: Harris County Municipal Utility District Number 
249; DOCKET NUMBER: 2009-0318-MWD-E; IDENTIFIER: 
RN102955549; LOCATION: Spring, Harris County; TYPE OF 
FACILITY: wastewater treatment; RULE VIOLATED: 30 TAC 
§305.125(1), TPDES Permit Number WQ0013765001, Effluent 
Limitations and Monitoring Requirements Number 1, and the Code, 
§26.121(a), by failing to comply with permitted effluent limits for 
ammonia nitrogen and carbonaceous biochemical oxygen demand; 
PENALTY: $1,100; ENFORCEMENT COORDINATOR: Craig 
Fleming, (512) 239-5806; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(8) COMPANY: City of Plano; DOCKET NUMBER: 2009-0034­
AIR-E; IDENTIFIER: RN102892007; LOCATION: Melissa, Collin 
County; TYPE OF FACILITY: composting site; RULE VIOLATED: 
30 TAC §111.201 and THSC, §382.085(b), by failing to comply 
with the general prohibition of outdoor burning; PENALTY: $1,050; 
SEP offset amount of $840 applied to North Central Texas Council 
of Governments - North Central Texas Clean School Bus Pro­
gram; ENFORCEMENT COORDINATOR: Kirk Schoppe, (512) 
239-0489; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 
(9) COMPANY: Producers Cooperative Association; DOCKET 
NUMBER: 2009-0618-PST-E; IDENTIFIER: RN102493111; LOCA­
TION: Bryan, Brazos County; TYPE OF FACILITY: underground 
storage tank; RULE VIOLATED: 30 TAC §334.8(c)(5)(A)(i), by 
failing to possess a valid TCEQ delivery certificate prior to receiving 
fuel; PENALTY: $875; ENFORCEMENT COORDINATOR: Keith 
Frank, (512) 239-1203; REGIONAL OFFICE: 6801 Sanger Avenue, 
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(10) COMPANY: Judy Rinker and Phyllis Bigby; DOCKET NUM­
BER: 2008-1958-PWS-E; IDENTIFIER: RN101232031; LOCA­
TION: Canyon Lake, Comal County; TYPE OF FACILITY: public 
water supply; RULE VIOLATED: 30 TAC §290.109(c)(2)(A)(i) 
and §290.122(c)(2)(B) and THSC, §341.033(d), by failing to col­
lect routine distribution coliform samples and by failing to provide 
public notification of the failure to sample; PENALTY: $2,052; EN­
FORCEMENT COORDINATOR: Amanda Henry, (713) 767-3500; 
REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas 
78233-4480, (210) 490-3096. 
(11) COMPANY: Texas Barge & Boat, Inc.; DOCKET NUMBER: 
2009-0433-IWD-E; IDENTIFIER: RN102037959; LOCATION: Bra­
zoria County; TYPE OF FACILITY: barge cleaning and marine vessel 
repair; RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit Num­
ber WQ0004696000, Effluent Limitations and Monitoring Require­
ments Number 1 at Outfall 004, and the Code, §26.121(a)(1), by failing 
to comply with permitted effluent limits for TSS, oil and grease, and to­
tal organic carbon; PENALTY: $5,970; ENFORCEMENT COORDI­
NATOR: Heather Brister, (254) 751-0335; REGIONAL OFFICE: 5425 
Polk Avenue, Suite H, Houston, Texas 77024-1452, (713) 767-3500. 
(12) COMPANY: Larry West dba West Dairy Farm; DOCKET 
NUMBER: 2009-0150-AGR-E; IDENTIFIER: RN104348537; LO­
CATION: Grayson County; TYPE OF FACILITY: dairy; RULE 
VIOLATED: 30 TAC §321.47(j), by  failing to have a Natural  Re­
sources Conservation Service engineer, licensed Texas professional 
engineer, or licensed Texas professional geoscientist review liner 
maintenance documentation and perform a site evaluation of structural 
controls every five years; PENALTY: $2,369; ENFORCEMENT CO­
ORDINATOR: Tom Jecha, (512) 239-2576; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
TRD-200901878 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 12, 2009 
Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the opportunity to comment must be pub­
lished in the  Texas Register no later than the 30th day before the date 
on which the public comment period closes, which in this case is June 
22, 2009. Section 7.075 also requires that the commission promptly 
consider any written comments received and that the commission may 
withdraw or withhold approval of an AO if a comment discloses facts 
or considerations that indicate that consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission’s jurisdiction or the commission’s orders 
and permits issued in accordance with the commission’s regulatory au­
thority. Additional notice of changes to a proposed AO is not required 
to be published if those changes are made in response to written com­
ments. 
Copies of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on June 22, 2009. 
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Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The designated attorney is available to discuss the 
AO and/or the comment procedure at the listed phone number; how­
ever, §7.075 provides that comments on an AO shall be submitted to 
the commission in writing. 
(1) COMPANY: Aztec Waste, Inc.; DOCKET NUMBER: 2007-0902­
MLM-E; TCEQ ID NUMBER: RN103991634; LOCATION: 13242 
Lookout Road, San Antonio, Bexar County; TYPE OF FACILITY: 
municipal solid waste recycling facility; RULES VIOLATED: 30 TAC 
§328.5(d), by failing to establish and maintain financial assurance for 
closure of a municipal solid waste recycling facility; 30 TAC §328.4(a) 
and §328.5(a) and (b), by failing to obtain authorization to operate a 
recycling facility; and 30 TAC §330.15(a)(1) and TWC, §26.121(a), 
by failing to prevent the discharge of municipal solid waste into or 
adjacent to water in the State; PENALTY: $3,210; STAFF ATTOR­
NEY: Gary Shiu, Litigation Division, MC R-12, (713) 422-8916; RE­
GIONAL OFFICE: San Antonio Regional Office, 14250 Judson Road, 
San Antonio, Texas 78233-4480, (210) 490-3096. 
(2) COMPANY: Bryan D. Carlson; DOCKET NUMBER: 2008-1138­
LII-E; TCEQ ID NUMBER: RN104706726; LOCATION: 4955 Jay-
mar Drive, Sugar Land, Harris County; TYPE OF FACILITY: licensed 
landscape irrigator; RULES VIOLATED: 30 TAC §344.58(c), recod­
ified in 30 TAC §344.34(d), effective January 1, 2009 (33 TexReg 
6843), by failing to refrain from authorizing or allowing anyone else to 
use his license to act as a licensed irrigator; PENALTY: $250; STAFF 
ATTORNEY: Phillip Goodwin, Litigation Division, MC 175, (512) 
239-0675; REGIONAL OFFICE: Houston Regional Office, 5425 Polk 
Street, Suite H, Houston, Texas 77023, (713) 767-3500. 
(3) COMPANY: D. L. Finney Investments, Inc.; DOCKET NUM­
BER: 2008-0586-WQ-E; TCEQ ID NUMBER: RN104968474; 
LOCATION: intersection of Samac Street and 1st Street, Lampasas, 
Lampasas County; TYPE OF FACILITY: construction site; RULES 
VIOLATED: 30 TAC §281.25(a)(4) and 40 Code of Federal Regula­
tions (CFR) §122.26(c), by failing to obtain authorization to discharge 
stormwater associated with construction activities; PENALTY: 
$2,100; STAFF ATTORNEY: Xavier Guerra, Litigation Division, MC 
R-13, (210) 403-4016; REGIONAL OFFICE: Waco Regional Office, 
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 
751-0335. 
(4) COMPANY: Fikremariam Deresse and Gizaw Getachew dba 
John’s Corner Store; DOCKET NUMBER: 2007-1786-PST-E; TCEQ 
ID NUMBER: RN101560985; LOCATION: 4925 South Second 
Avenue, Dallas, Dallas County; TYPE OF FACILITY: inactive 
underground storage tanks (USTs); RULES VIOLATED: 30 TAC 
§334.47(a)(2), by failing to permanently remove from service, no 
later than 60 days after the prescribed upgrade implementation date, 
three USTs for which any applicable component of the system is not 
brought into timely compliance with the upgrade requirements; and 30 
TAC §334.22(a) and TWC, §5.702, by failing to pay outstanding UST 
fees and associated late fees for TCEQ Financial Account Number 
0031759U for Fiscal Years 1997 - 2007; PENALTY: $2,625; STAFF 
ATTORNEY: Benjamin Thompson, Litigation Division, MC 175, 
(512) 239-1297; REGIONAL OFFICE: Dallas-Fort Worth Regional 
Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
(5) COMPANY: Fouad Matar dba Bingle Chevron; DOCKET NUM­
BER: 2008-1909-PST-E; TCEQ ID NUMBER: RN101778884; 
LOCATION: 2901 Bingle Road, Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §115.245(2) and Texas Health and Safety Code 
(THSC), §382.085(b), by failing to verify proper operation of the 
Stage II equipment at least once every 12 months; PENALTY: $3,218; 
STAFF ATTORNEY: Phillip Goodwin, Litigation Division, MC 175, 
(512) 239-0675; REGIONAL OFFICE: Houston Regional Office, 
5425 Polk Street, Suite H, Houston, Texas 77023, (713) 767-3500. 
(6) COMPANY: Gator Stop, Inc. dba Gator Stop Raywood; DOCKET 
NUMBER: 2008-0326-PST-E; TCEQ ID NUMBER: RN101729127; 
LOCATION: 13652 Highway 90 East, Raywood, Liberty County; 
TYPE OF FACILITY: convenience store with retail sales of gaso­
line; RULES VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, 
§26.3475(c)(1), by failing to monitor USTs for release at a frequency 
of at least once every month (not to exceed 35 days between each 
monitoring); 30 TAC §334.50(d)(1)(B) and TWC, §26.3475(c)(1), 
by failing to conduct proper inventory control procedures for all 
USTs at the facility; 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by 
failing to timely renew a previously issued UST delivery certificate 
by submitting a properly completed UST registration and self-certifi ­
cation form at least 30 days before the expiration date; and 30 TAC 
§334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make avail­
able to a common carrier a valid, current TCEQ delivery certificate 
before accepting delivery of a regulated substance into the USTs; 
PENALTY: $5,160; STAFF ATTORNEY: Peipey Tang, Litigation 
Division, MC 175, (512) 239-0654; REGIONAL OFFICE: Houston 
Regional Office, 5425 Polk Street, Suite H, Houston, Texas 77023, 
(713) 767-3500. 
(7) COMPANY: J.C. Evans Construction Company, Inc.; DOCKET 
NUMBER: 2005-0897-AIR-E; TCEQ ID NUMBER: RN103045340; 
LOCATION: County Road 239, near Georgetown, Williamson 
County; TYPE OF FACILITY: rock crusher; RULES VIOLATED: 
30 TAC §116.110(a)(1) and THSC, §382.0518(a) and §382.085(b), 
by failing to obtain authorization or satisfy the conditions of a permit 
by rule to operate an existing facility; PENALTY: $210,000, Sup­
plemental Environmental Project offset amount of $168,000 for the 
performance of the SEP and any remaining funds to Texas Association 
of Resource Conservation & Development Areas, Inc. - Cleanup 
of Unauthorized Dumpsites; STAFF ATTORNEY: James Sallans, 
Litigation Division, MC 175, (512) 239-2053; REGIONAL OFFICE: 
Austin Regional Office, 2800 South Interstate Highway 35, Suite 100, 
Austin, Texas 78704-5712, (512) 339-2929. 
(8) COMPANY: Larry Cathey dba Waco Wood Recycling and Ma­
terials; DOCKET NUMBER: 2008-0727-MSW-E; TCEQ ID NUM­
BER: RN105211361; LOCATION: 268 Antler Road, Waco, McLen­
nan County; TYPE OF FACILITY: recycling facility; RULES VIO­
LATED: 30 TAC §332.8(b)(1), by failing to maintain the minimum 
setback distance of 50 feet from all property lines to the edge of the 
area for storing processed material; 30 TAC §328.5(h), by failing to 
have a fire prevention and suppression plan; 30 TAC §37.921(a) and 
§328.5(d), by failing to establish and maintain financial assurance for 
the closure of a recycling facility that stores combustible material out­
doors; 30 TAC §328.5(f)(1), by failing to provide documentation show­
ing the recycling of or transfer to a different site for recycling at least 
50% by weight or volume of material accumulated at the beginning 
of the period during each subsequent six-month period; and 30 TAC 
§328.5(b) and §330.11(e), by failing to submit a Notice of Intent to 
operate a Recycling Facility to the executive director at least 90 days 
prior to engaging in recycling activities and to submit a form or forms 
describing the types of materials being accepted for recycling, any stor­
age of materials prior to recycling, how the materials will be recycled 
and updates or changes to information contained in the facility report 
within 90 days of the effective date of the change; PENALTY: $38,216; 
STAFF ATTORNEY: Tracy Chandler, Litigation Division, MC 175, 
(512) 239-0629; REGIONAL OFFICE: Waco Regional Office, 6801 
Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
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(9) COMPANY: Larry Cathey dba Waco Wood Recycling and Ma­
terials; DOCKET NUMBER: 2008-1368-MLM-E; TCEQ ID NUM­
BER: RN105211361; LOCATION: 268 Antler Road, Waco, McLen­
nan County; TYPE OF FACILITY: composting facility; RULES VI­
OLATED: TWC, §26.121(a) and 30 TAC §332.4(1), by failing to ob­
tain a permit for wastewater generated from a livestock manure com­
posting operation; and 30 TAC §330.15(a), by failing to prevent the 
unauthorized disposal of municipal solid waste; PENALTY: $4,400; 
STAFF ATTORNEY: Tracy Chandler, Litigation Division, MC 175, 
(512) 239-0629; REGIONAL OFFICE: Waco Regional Office, 6801 
Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(10) COMPANY: Leo Bird dba Walnut Ridge Estates Water System; 
DOCKET NUMBER: 2008-1824-PWS-E; TCEQ ID NUMBER: 
RN101195857; LOCATION: Highway 147, three miles northeast 
of Zavalla, Angelina County; TYPE OF FACILITY: public water 
supply; RULES VIOLATED: 30 TAC §290.113(f)(4) and THSC, 
§341.0315(c), by failing to comply with the maximum contaminant 
level of 0.080 milligram per liter (mg/L) for trihalomethanes, based 
on a running annual average; PENALTY: $354; STAFF ATTORNEY: 
Jennifer Cook, Litigation Division, MC 175, (512) 239-1873; RE­
GIONAL OFFICE: Beaumont Regional Office, 3870 Eastex Freeway, 
Beaumont, Texas 77703-1830, (409) 898-3838. 
(11) COMPANY: Ludivinia Granados dba Venicias Bar; DOCKET 
NUMBER: 2007-1778-PST-E; TCEQ ID NUMBER: RN103002887; 
LOCATION: 6918 West Expressway 83, Mission, Hidalgo County; 
TYPE OF FACILITY: nightclub; RULES VIOLATED: 30 TAC 
§334.47(a)(2), by failing to permanently remove from service, no later 
than 60 days after the prescribed upgrade implementation date, two 
USTs for which any applicable component of the system is not brought 
into timely compliance with the upgrade requirements; and 30 TAC 
§334.7(d)(3), by failing to provide amended registration regarding 
USTs within 30 days from the date of occurrence of the change or 
addition; PENALTY: $3,675; STAFF ATTORNEY: Rudy Calderon, 
Litigation Division, MC 175, (512) 239-0205; REGIONAL OFFICE: 
Harlingen Regional Office, 1804 West Jefferson Avenue, Harlingen, 
Texas 78550-5247, (956) 425-6010. 
(12) COMPANY: Ned H. Ward; DOCKET NUMBER: 2007-0235­
PST-E; TCEQ ID NUMBER: RN102435484 and RN102270162; LO­
CATION: right of the D&D Feed Store and right behind the Gulf Sta­
tion near 11th Street and North Highway 83 (Facility 1), Aspermont, 
Stonewall County and Broadway and 3rd Street (Facility 2), Asper­
mont, Stonewall County; TYPE OF FACILITY: two inactive conve­
nience stores with USTs; RULES VIOLATED: 30 TAC §334.47(a)(2), 
by failing to permanently remove from service, no later than 60 days af­
ter the prescribed upgrade implementation date, the facilities’ ten USTs 
for which any applicable component of the system is not brought into 
timely compliance; PENALTY: $5,250; STAFF ATTORNEY: Tracy 
Chandler, Litigation Division, MC 175, (512) 239-0629; REGIONAL 
OFFICE: Abilene Regional Office, 1977 Industrial Boulevard, Abi­
lene, Texas 79602-7833, (325) 698-9674. 
(13) COMPANY: Sam Cicalo; DOCKET NUMBER: 2008-1450-AIR­
E; TCEQ ID NUMBER: RN105566525; LOCATION: 488 County 
Road 3737, Wise County; TYPE OF FACILITY: dry abrasive cleaning 
sandblasting operation; RULES VIOLATED: 30 TAC §106.452(2)(D) 
and THSC, §382.085(b), by failing to obtain authorization prior to 
conducting a dry abrasive cleaning sandblasting operation; PENALTY: 
$1,000; STAFF ATTORNEY: Laurencia Fasoyiro, Litigation Division, 
MC R-12, (713) 422-8914; REGIONAL OFFICE: Dallas-Fort Worth 
Regional Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, 
(817) 588-5800. 
(14) COMPANY: The City of McGregor; DOCKET NUMBER: 
2007-1641-PWS-E; TCEQ ID NUMBER: RN101387199; LO­
CATION: 302 South Madison Street, McGregor, McLennan 
County; TYPE OF FACILITY: public water system; RULES VIO­
LATED: 30 TAC §290.46(f)(2) and TCEQ Order Docket Number 
2006-0137-PWS-E Ordering Provision 2.a., by failing to keep on file 
and make available for commission review the water system’s operat­
ing and maintenance records; 30 TAC §290.43(c)(4) and TCEQ Order 
Docket Number 2006-0137-PWS-E Ordering Provision 2.c.ii., by 
failing to provide a liquid level indicator for the below ground storage 
tank at plant number 1; 30 TAC §290.41(c)(3)(K), by failing to provide 
a casing vent for well number 3; 30 TAC §290.43(e), by failing to 
provide an intruder resistant fence around the elevated storage tank; 30 
TAC §290.41(c)(3)(M), by failing to provide a suitable sampling cock 
on the discharge pipe of well pump number 4; 30 TAC §290.46(t), by 
failing to post a legible sign that contains the name of the water supply 
and emergency telephone numbers where a responsible official can 
be contacted; 30 TAC §290.43(c)(3), by failing to provide a proper 
overflow pipe and pipe flap cover; 30 TAC §290.46(m)(4), by failing 
to maintain the plant and distribution system in a watertight condition; 
30 TAC §290.44(h)(1)(A), by failing to install backflow prevention 
assemblies or an air gap at all residences or establishments where an 
actual or potential contamination hazard exists; 30 TAC §290.42(l), 
by failing to provide a complete plant operations manual; and 30 TAC 
§290.46(j), by failing to provide an appropriate customer service in­
spection certificate form; PENALTY: $10,812; STAFF ATTORNEY: 
Benjamin Thompson, Litigation Division, MC 175, (512) 239-1297; 
REGIONAL OFFICE: Waco Regional Office, 6801 Sanger Avenue, 
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(15) COMPANY: Veolia Es Technical Solutions, L.L.C. fka 
Onyx Environmental Services, L.L.C.; DOCKET NUMBER: 
2006-0455-IHW-E; TCEQ ID NUMBER: RN102599719; LOCA­
TION: 7665 State Highway 73, Port Arthur, Jefferson County; TYPE 
OF FACILITY: commercial hazardous waste treatment, storage and 
disposal facility; RULES VIOLATED: 30 TAC §335.152(a)(1), 40 
CFR §264.13(b), and Industrial Hazardous Waste (IHW) Permit Num­
ber 50212, Provision IV.A, by failing to develop an adequate Waste 
Analysis Plan; and 30 TAC §335.2(a) and (b), 40 CFR §264.344(a), 
and IHW Permit Number 50212, Provision IV.B.3.b., by failing to 
ship industrial mixed waste (incinerator ash and radioactive waste) to 
an authorized facility for disposal and by failing to prevent the accep­
tance of unauthorized waste that resulted in onsite waste management 
activities including storage and treatment; PENALTY: $15,554, Sup­
plemental Environmental Project offset amount of $7,777 applied to 
Southeast Texas Regional Planning Commission - West Port Arthur 
Home Energy Efficiency Project; STAFF ATTORNEY: Jennifer Cook, 
Litigation Division, MC 175, (512) 239-1873; REGIONAL OFFICE: 
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas 
77703-1830, (409) 898-3838. 
(16) COMPANY: Vicky Barnett dba Vicky’s Playcare; DOCKET 
NUMBER: 2007-0803-PWS-E; TCEQ ID NUMBER: RN105027924; 
LOCATION: 205 County Road 4111, Cass County; TYPE OF 
FACILITY: public water supply; RULES VIOLATED: 30 TAC 
§290.41(c)(3)(N), by failing to provide a flow measuring device 
to measure production yields and provide for the accumulation of 
water production data; 30 TAC §290.42(b)(1), by failing to provide 
disinfection facilities for microbiological control and distribution 
protection; 30 TAC §290.42(1), by failing to compile and maintain a 
facility operations manual for operator review and reference; 30 TAC 
§290.43(d)(2), by failing to provide the pressure tank with a pressure 
release device and an easily readable gauge; 30 TAC §290.46(f)(2), by 
failing to provide water system records to commission personnel at the 
time of the investigation; 30 TAC §290.46(m)(1), by failing to conduct 
an annual inspection of the water system’s pressure tank; 30 TAC 
§290.121(a) and (b), by failing to maintain an up-to-date chemical and 
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microbiological monitoring plan that identifies all sampling locations, 
describes the sampling frequency, and specifies the analytical proce­
dures and laboratories that the public water system will use to comply 
with the monitoring requirements; 30 TAC §290.46(a) and THSC, 
§341.035(a), by failing to submit plans to the executive director 
for review and approval prior to the construction of a public water 
system; 30 TAC §290.46(e) and THSC, §341.033(a), by failing to 
ensure that the production, treatment, and distribution facilities at the 
public water supply system are under the direct supervision of a water 
works operator who holds an applicable and valid license; 30 TAC 
§290.45(d)(2)(A)(ii) and THSC, §341.0315(c), by failing to provide a 
minimum pressure tank capacity of 220 gallons; 30 TAC §290.46(r), 
by failing to operate the system to maintain a minimum pressure of 
35 pounds per square inch throughout the distribution system under 
normal operating conditions; and 30 TAC §290.109(c)(2)(A)(i) and 
§290.122(c)(2)(B) and THSC, §341.033(d), by failing to perform 
routine monthly bacteriological sampling of the public water supply 
during the months of August, October, and December 2006, and Jan­
uary 2007 - August 2007, and by failing to provide public notification 
of the failure to conduct monthly bacteriological sampling during 
the months of August and October 2006 and January 2007 - August 
2007; PENALTY: $9,067; STAFF ATTORNEY: Benjamin Thompson, 
Litigation Division, MC 175, (512) 239-1297; REGIONAL OFFICE: 
Tyler Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, 
(903) 535-5100. 
TRD-200901881 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 12, 2009 
Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director’s preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro­
posed penalty; and the proposed technical requirements necessary to 
bring the entity back into compliance; and the entity fails to request a 
hearing on the matter within 20 days of its receipt of the EDPRP or 
requests a hearing and fails to participate at the hearing. Similar to the 
procedure followed with respect to Agreed Orders entered into by the 
executive director of the commission, in accordance with Texas Water 
Code (TWC), §7.075 this notice of the proposed order and the opportu­
nity to comment is published in the Texas Register no later than the 30th 
day before the date on which the public comment period closes, which 
in this case is June 22, 2009. The commission will consider any writ­
ten comments received and the commission may withdraw or withhold 
approval of a DO if a comment discloses facts or considerations that 
indicate that consent to the proposed DO is inappropriate, improper, in­
adequate, or inconsistent with the requirements of the statutes and rules 
within the commission’s jurisdiction, or the commission’s orders and 
permits issued in accordance with the commission’s regulatory author­
ity. Additional notice of changes to a proposed DO is not required to be 
published if those changes are made in response to written comments. 
Copies of each proposed DO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about the 
DO should be sent to the attorney designated for the DO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on June 22, 2009. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The commission’s attorneys are available to discuss 
the DOs and/or the comment procedure at the listed phone numbers; 
however, §7.075 provides that comments on the DOs shall be submit­
ted to the  commission  in  writing. 
(1) COMPANY: Allan Watts; DOCKET NUMBER: 2007-1509­
WOC-E; TCEQ ID NUMBER: RN105325534; LOCATION: 1918 
South State Highway 80, Luling, Guadalupe County; TYPE OF 
FACILITY: public water supply; RULES VIOLATED: 30 TAC 
§30.381(b), TWC, §37.003, and Texas Health and Safety Code 
(THSC), §341.034(b), by failing to have a valid, effective public water 
system operator license issued by the commission prior to performing 
process control duties for the production and distribution of drinking 
water; and 30 TAC §21.4 and TWC, §5.702, by failing to pay all 
outstanding Water Quality Violation fees, including any interest 
and penalties, for TCEQ Financial Administration Account Number 
23600236; PENALTY: $1,550; STAFF ATTORNEY: Rudy Calderon, 
Litigation Division, MC 175, (512) 239-0205; REGIONAL OFFICE: 
San Antonio Regional Office, 14250 Judson Road, San Antonio, Texas 
78233-4480, (210) 490-3096. 
(2) COMPANY: Andrea Bennett, Trustee of the Randy Bennett 
GST Trust; DOCKET NUMBER: 2007-1777-PST-E; TCEQ ID 
NUMBER: RN101564649; LOCATION: Interstate Highway (IH) 
20 and State Highway 108 North, Thurber, Erath County; TYPE OF 
FACILITY: former smoke stack station; RULES VIOLATED: 30 
TAC §334.47(a)(2), by failing to permanently remove from service, 
no later than 60 days after the prescribed upgrade implementation 
date, three underground storage tanks (USTs) for which any applicable 
component of the system is not brought into timely compliance with 
the upgrade requirements; PENALTY: $7,875; STAFF ATTORNEY: 
Barham A. Richard, Litigation Division, MC 175, (512) 239-0107; 
REGIONAL OFFICE: Dallas-Fort Worth Regional Office, 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(3) COMPANY: Earlene McDaniel; DOCKET NUMBER: 2007-1902­
PST-E; TCEQ ID NUMBER: RN101912145; LOCATION: 1026 Shel­
byville Street, Center, Shelby County; TYPE OF FACILITY: out of 
service USTs; RULES VIOLATED: 30 TAC §334.47(a)(2), by failing 
to permanently remove from service, no later than 60 days after the pre­
scribed upgrade implementation date, two USTs for which any applica­
ble component of the system is not brought into timely compliance with 
the upgrade requirements; PENALTY: $5,250; STAFF ATTORNEY: 
Benjamin Thompson, Litigation Division, MC 175, (512) 239-1297; 
REGIONAL OFFICE: Beaumont Regional Office, 3870 Eastex Free­
way, Beaumont, Texas 77703-1830, (409) 898-3838. 
(4) COMPANY: Edward Wiesen; DOCKET NUMBER: 2008-1845­
PST-E; TCEQ ID NUMBER: RN104315155; LOCATION: 201 North 
Avenue C, Olney, Young County; TYPE OF FACILITY: inactive 
USTs; RULES VIOLATED: 30 TAC §334.47(a)(2), by failing to 
permanently remove from service, no later than 60 days after the 
prescribed upgrade implementation date, one UST for which any 
applicable component of the system is not brought into timely com­
pliance with the upgrade requirements; PENALTY: $3,675; STAFF 
ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC 175, (512) 
239-5846; REGIONAL OFFICE: Abilene Regional Office, 1977 
Industrial Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 
(5) COMPANY: Gregory W. Boyd; DOCKET NUMBER: 2008-0135­
LII-E; TCEQ ID NUMBER: RN104946199; LOCATION: 6717 Harry 
Road, San Antonio, Bexar County; TYPE OF FACILITY: landscape 
irrigation business; RULES VIOLATED: 30 TAC §344.94(b), by fail­
ing to include the required statement: "Irrigation in Texas is regulated 
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by the Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087", on all written contracts and bills to install 
irrigation systems; and 30 TAC §344.95(a), by failing to design an ir­
rigation system, or portion thereof, so as to require the use of any com­
ponent part in a way which does not exceed the manufacturer’s perfor­
mance limitations for the part, unless the use is necessary to accommo­
date special site conditions; PENALTY: $207; STAFF ATTORNEY: 
Barham A. Richard, Litigation Division, MC 175, (512) 239-0107; 
REGIONAL OFFICE: San Angelo Regional Office, 622 South Oakes, 
Suite K, San Angelo, Texas 76903-7013, (915) 655-9479. 
(6) COMPANY: James W. Hackney; DOCKET NUMBER: 
2007-1273-LII-E; TCEQ ID NUMBER: RN105239826; LOCATION: 
19719 Mesquite Branch Court, Spring, Harris County; TYPE OF FA­
CILITY: landscape irrigation business; RULES VIOLATED: 30 TAC 
§30.5(a) and (b) and §344.4(a), TWC §37.003, and Texas Occupations 
Code, §1903.251, by failing to hold an irrigator license prior to selling, 
designing, consulting, installing, maintaining, altering, repairing, 
advertising, or servicing an irrigation system and representing to the 
public that he could perform a service for which a license is required; 
PENALTY: $736; STAFF ATTORNEY: Rudy Calderon, Litigation 
Division, MC 175, (512) 239-0205; REGIONAL OFFICE: Houston 
Regional Office, 5425 Polk Street, Suite H, Houston, Texas 77023, 
(713) 767-3500. 
(7) COMPANY: Leroy Leonard Limas dba Lee Limas Mobile Home 
Park; DOCKET NUMBER: 2008-1118-PWS-E; TCEQ ID NUMBER: 
RN101223741; LOCATION: Farm-to-Market Road 259 and Schuman 
Road, Canutillo, El Paso County; TYPE OF FACILITY: mobile home 
park with a public water supply system; RULES VIOLATED: 30 TAC 
§290.271(b), §290.274(a) and (c), by failing to mail or directly deliver 
one copy of the Consumer Confidence Report (CCR) to each bill pay­
ing customer by July 1st of each year and by failing to submit a copy of 
the annual CCR and certification that the CCR has been distributed to 
the customers of the water system and that the information in the CCR 
is correct and consistent with compliance monitoring data to the TCEQ 
by July 1st of each year; and 30 TAC §290.51(a)(6), by failing to pay 
all annual and late Public Health Service fees for TCEQ Financial Ad­
ministration Account Number 90710158 for Fiscal Years 1998 - 2008 
to the TCEQ in a timely manner; PENALTY: $598; STAFF ATTOR­
NEY: Rudy Calderon, Litigation Division, MC 175, (512) 239-0205; 
REGIONAL OFFICE: El Paso Regional Office, 401 East Franklin Av­
enue, Suite 560, El Paso, Texas 79901-1212, (915) 834-4949. 
(8) COMPANY: PSW Real Estate, L.L.C.; DOCKET NUMBER: 
2008-1884-EAQ-E; TCEQ ID NUMBER: RN105619837; LOCA­
TION: 150 feet southwest of the intersection of Rabb Road and 
Melridge Place, Travis County; TYPE OF FACILITY: single family 
residential development; RULES VIOLATED: 30 TAC §213.4(a)(1), 
by failing to obtain approval of a Water Pollution Abatement Plan prior 
to beginning a regulated activity over the Edwards Aquifer Recharge 
Zone; PENALTY: $5,000; STAFF ATTORNEY: Barham A. Richard, 
Litigation Division, MC 175, (512) 239-0107; REGIONAL OFFICE: 
Austin Regional Office, 2800 South IH 35, Suite 100, Austin, Texas 
78704-5712, (512) 339-2929. 
(9) COMPANY: Russell Giles dba Waco Wrecking; DOCKET NUM­
BER: 2008-1370-MLM-E; TCEQ ID NUMBER: RN104947387; 
LOCATION: 14597 North Interstate 35, Elm Mott, McLennan 
County; TYPE OF FACILITY: automotive wrecking and storage 
yard; RULES VIOLATED: 30 TAC §111.201 and §330.15(c) and 
THSC, §382.085(b), by failing to prevent the unauthorized burning 
of municipal solid waste; PENALTY: $1,757; STAFF ATTORNEY: 
Benjamin Thompson, Litigation Division, MC 175, (512) 239-1297; 
REGIONAL OFFICE: Waco Regional Office, 6801 Sanger Avenue, 
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(10) COMPANY: SINDLO, INC. dba Rubys Food Store; DOCKET 
NUMBER: 2008-1825-PST-E; TCEQ ID NUMBER: RN101872265; 
LOCATION: 7500 Almeda Road, Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULES VI­
OLATED: 30 TAC §115.245(2) and THSC, §382.085(b), by failing to 
verify proper operation of the Stage II equipment at least once every 12 
months; PENALTY: $2,884; STAFF ATTORNEY: Stephanie J. Frazee, 
Litigation Division, MC 175, (512) 239-3693; REGIONAL OFFICE: 
Houston Regional Office, 5425 Polk Street, Suite H, Houston, Texas 
77023, (713) 767-3500. 
TRD-200901880 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 12, 2009 
Notice of Public Hearing on Proposed Revisions to 30 TAC 
Chapters 305 and 335 
The Texas Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony concerning proposed re­
visions to 30 TAC Chapter 305, Consolidated Permits and Chapter 335, 
Industrial Solid Waste and Municipal Hazardous Waste. 
The proposed rulemaking would update Chapter 305 and Chapter 335 
to include federal rule changes in Federal Rule Clusters XIV, XV, XVI, 
XVII and XVIII; make corrections to the K-181 hazardous waste listing 
and to the United States Environmental Protection Agency (EPA) man­
ifest form amendments previously adopted; remove the requirement to 
use EPA SW-846 methods when conducting Resource Conservation 
and Recovery Act (RCRA) monitoring programs; add mercury-con­
taining equipment to the list of Universal Wastes; allow for a stan­
dardized permit for treatment, storage and disposal facilities that treat 
or store hazardous waste in tanks, containers and containment build­
ings; exempt wastewater mixtures with benzene and 2-ethoxyethanol 
from the definition of hazardous waste; amend hazardous air pollutant 
standards for combustors; amend reporting requirements for the RCRA 
program that will reduce the paperwork burden that these requirements 
impose; correct administrative errors in the hazardous waste program; 
exclude cathode ray tubes from the definition of solid waste; amend 
an existing exclusion to the definition of solid waste that applies to 
oil-bearing hazardous secondary materials; amend the October 2005 
NESHAP final rule to clarify several compliance and monitoring provi­
sions; amend the F019 listing to exempt wastewater treatment sludges 
from the zinc phosphating process when used in the motor vehicle man­
ufacturing industry; and update Chapter 330 references cited in Chapter 
335, Subchapter T. 
The commission will hold a public hearing on this proposal in Austin 
June 16, 2009 at 10:00 a.m. at the Texas Commission on Environ­
mental Quality Complex located at 12100 Park 35 Circle in Building 
B, Room 201A. The hearing will be structured for the receipt of oral 
or written comments by interested persons. Registration will begin 30 
minutes prior to the hearing. Individuals may present oral statements 
when called upon in order of registration. There will be no open dis­
cussion during the hearing; however, commission staff members will 
be available to informally discuss the proposal 30 minutes before the 
hearing. 
Persons who have special communication or other accommodation 
needs who are planning to attend the hearing should contact Devon 
Ryan, Office of Legal Services, at (512) 239-6090. 
Comments may be submitted to Devon Ryan, MC 205, Of­
fice of Legal Services, Texas Commission on Environmental 
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Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at 
http://www5.tceq.state.tx.us/rules/ecomments. File size restrictions 
may apply to comments submitted through the eComments system. All 
comments should reference Rule Project Number 2008-024-335-PR. 
The comment period closes June 22, 2009. Copies of the pro­
posed rules can be obtained from the commission’s web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further 
information, please contact Cynthia Palomares, Waste Permits Divi­
sion, (512) 239-6079. 
TRD-200901753 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: May 8, 2009 
Notice of Water Quality Applications 
The following notices were issued during the period of April 14, 2009 
through May 8, 2009. 
The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con­
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 
INFORMATION SECTION 
CITY OF SINTON has applied for a renewal of TPDES Permit No. 
WQ0010055001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 800,000 gallons per 
day. The facility is located approximately 3/4 mile north of Sinton, 
Texas from the intersection of U.S. Highway 181 and State Highway 
181 just east of U.S. Business Highway 77 North and along the southern 
edge of Chiltipin Creek, extending until the right of way of the Missouri 
Pacific Railroad in San Patricio County, Texas. 
HARRIS COUNTY WATER CONTROL AND IMPROVEMENT 
DISTRICT NO. 50 has applied for a renewal of TPDES Permit No. 
WQ0010243001 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 540,000 gallons per 
day. The facility is located at 1122 Cedar Lane, northeast of the inter­
section of Cedar Lane and Hickory Ridge Drive, one mile northwest 
of the intersection of State Highway 146 (Bayport Boulevard) and 
State Highway-NASA 1 (NASA Boulevard) in Harris County, Texas. 
THE CITY OF GRANBURY has applied for a renewal of TPDES 
Permit No. WQ0010178002, which authorizes the discharge of 
treated domestic wastewater at an annual average flow not to exceed 
2,000,000 gallons per day. The facility is located on the east bank of 
Lake Granbury, approximately 0.9 miles south of the intersection of 
U.S. Highway 377 and Old Cleburne Road in Hood County, Texas. 
THE CITY OF LAREDO has applied for a new permit, proposed 
Texas Pollutant Discharge Elimination System (TPDES) Permit 
No. WQ0010681007, to authorize the discharge of treated domestic 
wastewater at a daily average flow not to exceed 72,000 gallons per 
day. The facility will be located approximately 9,865 feet west of the 
intersection of Farm-to-Market Road 3338 (Las Tiendas) and Rancho 
Penitas Road in Webb County, Texas. 
UNITED STATES DEPARTMENT OF THE ARMY AND AMERI­
CAN WATER OPERATIONS AND MAINTENANCE INC which op­
erates vehicle cleaning and sewage treatment facilities at Ft. Hood, has 
applied for a renewal of TPDES Permit No. WQ0002233000, which 
authorizes the discharge of wash rack treated wastewaters on an in­
termittent and flow variable basis via Outfall 001 and 002; wash rack 
treated wastewaters commingled with storm water on an intermittent 
and flow variable basis via Outfalls 004, 005, and 006; and treated do­
mestic wastewater via Outfall 010 at a daily average flow not to exceed 
30,000 gallons per day. The draft permit authorizes the discharge of 
wash rack treated wastewaters commingled with storm water via Out-
falls 004, 005, and 006 on an intermittent and flow variable basis; and 
treated domestic wastewater via Outfall 010 at a daily average flow not 
to exceed 30,000 gallons per day. The facility is located in the main 
cantonment area and near Belton Lake at Fort Hood, Bell and Coryell 
County, Texas. 
BNSF RAILWAY COMPANY which operates BNSF Railway Com­
pany - Temple Railyard, a fueling and repair station for locomotives 
and railroad rolling stock, has applied for a renewal of TPDES Per­
mit No. WQ0002545000, which authorizes the discharge of storm 
water runoff, groundwater from a trench recovery system, and pad 
wash water on an intermittent and  flow variable basis via Outfalls 001 
and 002. The facility is located approximately 800 feet north of the 
Hawkins Road Crossing and 3400 feet north of Farm-to-Market Road 
3117 Crossing, south of the City of Temple, Bell County, Texas. 
CHEMICAL LIME LTD which operates Clifton Lime Plant, a lime 
manufacturing facility consisting of three lime kilns, a hydration plant, 
and related support operations, has applied for a renewal of TCEQ Per­
mit No. WQ0003041000, which authorizes the disposal of process 
wastewater and contaminated storm water on a flow variable basis via 
evaporation. This permit will not authorize a discharge of pollutants 
into water in the State. The facility and evaporation ponds are located 
on Farm-to-Market Road 2602, two miles west of the intersection of 
Farm-to-Market Road 2602 and State Highway 6, approximately four 
miles south of the City of Clifton, Bosque County, Texas. 
TANGLEWOOD WINE GROUP which proposes to operate a vine­
yard and winery, has applied for a renewal of TCEQ Permit No. 
WQ0004768000, which authorizes disposal of wastewaters generated 
from washing, crushing, and fermenting grapes for the production 
of wine at a daily average flow not exceed 1,600 gallons per day 
via irrigation of 18 acres of grapes with cover crop, at a hydraulic 
application rate not to exceed 2.4 acre-feet/acre/year. This permit will 
not authorize a discharge of pollutants into water in the State. The 
facility and land application site are located approximately 10,500 feet 
east of the intersection of State Highway 36 and Sempronius Road, 
near the City of Brenham, Austin County, Texas. 
CITY OF CAMERON has applied for a renewal of TPDES Permit No. 
WQ0010004001 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 960,000 gallons per 
day. The facility is located approximately 1,300 feet south-southeast of 
the intersection of U.S. Highways 190 and 77, State Highway 36 and 
Adams Street; and approximately one-half mile east of the intersection 
of Oak Street and Gillis Street in Milam County, Texas. 
CITY OF JASPER has applied for a major amendment to TPDES Per­
mit No. WQ0010197001 to authorize the processing of "Class A" 
sludge and marketing and distribution of "Class A" sludge. The cur­
rent permit authorizes the discharge of treated domestic wastewater 
at an annual average flow not to exceed 3,250,000 gallons per day. 
The facility is located approximately 0.8 mile east of the intersection 
of Farm-to-Market Roads 2799 and 777, and approximately 1.0 mile 
northeast of the intersection of U.S. Highway 190 and State Highway 
63 in Jasper County, Texas. 
CITY OF SEALY has applied for a renewal of TPDES Permit No. 
WQ0010276001, which authorizes the discharge of treated domestic 
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wastewater at a daily average flow not to exceed 975,000 gallons per 
day. The facility is located approximately 0.5 mile southeast of the in­
tersection of Interstate Highway 10 and State Highway 36 and adjacent 
to and on the east side of the Santa Fe Railroad tracks in Austin County, 
Texas. 
CITY OF WOLFFORTH has applied to the Texas Commission 
on Environmental Quality (TCEQ) for a renewal of Permit No.  
WQ0010321002, which authorizes the disposal of treated domestic 
wastewater at a daily average flow not to exceed 410,000 gallons per 
day via surface irrigation of 600 acres of non-public access land in­
cluding 60 acres of Pecan trees and 540 acres of perennial pasture that 
surround the plant site. This permit will not authorize the discharge of 
pollutants into waters in the State. The wastewater treatment facility 
and disposal site are located approximately 2,600 feet southwest of 
the intersection of Farm-to-Market Roads 179 and 1585, approxi­
mately three miles east of the intersection of U.S. Highway 82 and 
Farm-to-Market Road 1585 in Lubbock County, Texas. 
CITY OF BRYAN has applied for a renewal of TPDES Permit No. 
WQ0010426001, which authorizes the discharge of treated domestic 
wastewater at an annual average flow not to exceed 8,000,000 gal­
lons per day. The facility is located approximately 3,800 feet north­
east of the intersection of East 29th Street and Farm-to-Market Road 
60 (University Drive) and approximately 3,400 feet southwest of the 
intersection of State Highway 6 and Farm-to-Market Road 60 in Bra­
zos County, Texas. 
CITY OF MINERAL WELLS has applied to the Texas Commission on 
Environmental Quality (TCEQ) for a renewal of TPDES Permit No. 
WQ0010585001, which authorizes the discharge of treated domestic 
wastewater at an annual average flow not to exceed 2,350,000 gallons 
per day. The facility is located southwest of the City of Mineral Wells 
at the crossing of Pollard Creek by 22nd Street in Palo Pinto County, 
Texas. 
CITY OF WESLACO has applied for a major amendment to TPDES 
Permit No. WQ0010619003 to authorize an increase in the discharge 
of treated domestic wastewater from an annual average flow not to ex­
ceed 3,000,000 gallons per day to an annual average flow not to ex­
ceed 5,500,000 gallons per day. The facility is located northeast of the 
City of Weslaco approximately 4,000 feet east of State Highway 88 and 
approximately 4,000 feet north of Pike Boulevard in Hidalgo County, 
Texas. 
CITY OF SUGAR LAND has applied for a renewal of TPDES Permit 
No. WQ0011317001, which authorizes the discharge of treated do­
mestic wastewater at an annual average flow not to exceed 6,000,000 
gallons per day. The facility is located approximately 2 miles south of 
Sugar Land at the intersection of Highway 6 and U.S. Highway 59 in 
Fort Bend County, Texas. 
NEEDVILLE INDEPENDENT SCHOOL DISTRICT has applied for 
a major amendment to TPDES Permit No. WQ0012010001 to autho­
rize an increase in the discharge of treated domestic wastewater from a 
daily average flow not to exceed 36,000 gallons per day to a daily aver­
age flow not to exceed 82,000 gallons per day and construct a new treat­
ment facility. The current permit authorizes the discharge of treated do­
mestic wastewater at a daily average flow not to exceed 36,000 gallons 
per day. The Interim phase facility is located between the intersections 
of Roesler Road and Danhouse Road with State Highway 36, approxi­
mately 2.25 miles southeast of the City of Needville on State Highway 
36. The Final phase facility will be located approximately 1,900 feet 
northeast of the existing facility; approximately 3,100 feet northeast of 
the intersection of Fritzella Street and State Highway 36 on the east 
side of Fritzella Street in Fort Bend County, Texas. 
U S ARMY  CORPS OF ENGINEERS has  applied for  a renewal  of  
Permit No. WQ0012088001, which authorizes the disposal of treated 
domestic wastewater at a daily average flow not to exceed 2,000 gal­
lons per day via evaporation and when needed by irrigation on 0.5 acres 
of non-public access range land. This permit will not authorize a dis­
charge of pollutants into waters in the State. The wastewater treatment 
facility and disposal site are located on the south side of Somerville 
Lake in Rocky Creek Park at a point approximately 400 feet southwest 
of the intersection of Road A and Road B within Rocky Creek Park in 
Washington County, Texas. 
BEMARD TIMBERS WATER SUPPLY CORPORATION has applied 
for a renewal of TPDES Permit No. WQ0012097001 which authorizes 
the discharge of treated domestic wastewater at a daily average flow not 
to exceed 21,000 gallons per day. The facility is located at north of U.S. 
Highway 90A, approximately 1.4 miles northeast of the intersection of 
U.S. Highway 90A and State Highway 60 in Wharton County, Texas. 
CITY OF BURTON has applied for a renewal of TPDES Permit No. 
WQ0012193001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 44,000 gallons per day. 
The facility is located approximately 500 feet north of the U.S. High­
way 290 Bridge across Indian Creek in Washington County, Texas. 
AQUA DEVELOPMENT INC has applied for a renewal of TPDES 
Permit No. WQ0014194001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 225,000 
gallons per day. The facility is located in Water House Court approx­
imately three miles southwest of the intersection of Farm-to-Market 
Road 359 and Farm-to-Market Road 1093 in Fort Bend County, Texas. 
ZAVALA COUNTY WATER CONTROL AND IMPROVEMENT 
DISTRICT NO 1 has applied for a new permit, Proposed Permit 
No. WQ0014367002, to authorize the disposal of treated domestic 
wastewater at a daily average flow not to exceed 330,000 gallons per 
day via surface irrigation of 100 acres of public access grassland. 
This permit will not authorize a discharge of pollutants into waters 
in the State. The wastewater treatment facility and disposal site will 
be located approximately 6,000 feet northwest of the intersection of 
Highway 83 and Highway 57 in Zavala County, Texas. 
CITY OF RISING STAR has applied to the Texas Commission on 
Environmental Quality (TCEQ) for a renewal of TPDES Permit No. 
WQ0014515001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 140,000 gallons per 
day. The facility is located approximately 500 feet north of State High­
way 36, one mile east of the intersection of State Highway 36 and U.S. 
Highway 183 - East Pioneer Street in Eastland County, Texas. 
STONE HEDGE UTILITY CO INC has applied for a renewal of 
TPDES Permit No. WQ0014709001 which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
15,000 gallons per day. The facility is located approximately 6,100 
feet northeast of the intersection of State Highway 105 and State 
Highway 336 in Montgomery County, Texas. 
FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT 134 has 
applied for a new permit, proposed Texas Pollutant Discharge Elimi­
nation System (TPDES) Permit No. WQ0014917001, to authorize the 
discharge of treated domestic wastewater at a daily average flow not 
to exceed 950,000 gallons per day in the final phase. The facility will 
be located approximately 1.75 miles northwest of the intersection of 
Highway 99 and Highway 90A in Fort Bend County, Texas. 
If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
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can be found at our web site at www.TCEQ.state.tx.us. Si desea infor­




Texas Commission on Environmental Quality 
Filed: May 13, 2009 
Notice of Water Rights Application 
Notices issued May 8, 2009. 
APPLICATION NO. 5528A; Kevin and Martha Petermann, 207 FM 
473, Comfort, Texas, 78013, Applicants, have applied to amend their 
portion of Water Use Permit No. 5528 to add a downstream diversion 
point on the Guadalupe River, Guadalupe River Basin and to add a 
place of use in Kendall County. More information on the application 
and how to participate in the permitting process is given below. The 
application and fees were received on July 3, 2007. Additional infor­
mation was received on September 7, September 19, and November 
10, 2007. The application was declared administratively complete and 
filed with the Office of the Chief Clerk on November 16, 2007. Written 
public comments and requests for a public meeting should be received 
in the Office of Chief Clerk, at the address provided in the information 
section below, by May 28, 2009. 
INFORMATION SECTION 
To view the complete issued notice, view the notice on our web site at 
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Office 
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete 
notice. When searching the web site, type in the issued date range 
shown at the top of this document to obtain search results. 
A public meeting is intended for the taking of public comment, and is 
not a contested case hearing. 
The Executive Director can consider approval of an application unless 
a written request for a contested case hearing is filed. To request a con­
tested case hearing, you must submit the following: (1) your name (or 
for a group or association, an official representative), mailing address, 
daytime phone number, and fax number, if any: (2) applicant’s name 
and permit number; (3) the statement "I/we request a contested case 
hearing;" and (4) a brief and specific description of how you would be 
affected by the application in a way not common to the general public. 
You may also submit any proposed conditions to the requested applica­
tion which would satisfy your concerns. Requests for a contested case 
hearing must be submitted in writing to the TCEQ Office of the Chief 
Clerk at the address provided in the information section below. 
If a hearing request is filed, the Executive Director will not issue the re­
quested permit and may forward the application and hearing request to 
the TCEQ Commissioners for their consideration at a scheduled Com­
mission meeting. 
Written hearing requests, public comments or requests for a public 
meeting should be submitted to the Office of the Chief Clerk, MC 105, 
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con­
cerning the hearing process, please contact the Public Interest Counsel, 
MC 103, at the same address. For additional information, individual 
members of the general public may contact the Office of Public As­
sistance at 1-800-687-4040. General information regarding the TCEQ 
can be found at our web site at www.tceq.state.tx.us. Si desea informa­




Texas Commission on Environmental Quality 
Filed: May 13, 2009 
Proposal for Decision 
The State Office of Administrative Hearings issued a Proposal for De­
cision and Order to the Texas Commission on Environmental Qual­
ity on May 8, 2009, in the matter of the Executive Director of the 
Texas Commission on Environmental Quality, Petitioner v. Dolores A. 
Luke dba Little Big Horn Services; SOAH Docket No. 582-09-2143; 
TCEQ Docket No. 2008-1303-PWS-E. The commission will consider 
the Administrative Law Judge’s Proposal for Decision and Order re­
garding the enforcement action against Dolores A. Luke dba Little Big 
Horn Services on a date and time to be determined by the Office of 
the Chief Clerk in Room 201S of Building E, 12100 N. Interstate 35, 
Austin, Texas. This posting is Notice of Opportunity to Comment on 
the Proposal for Decision and Order. The comment period will end 30 
days from date of this publication. Written public comments should 
be submitted to the Office of the Chief Clerk, MC-105, TCEQ, P.O. 
Box 13087, Austin, Texas 78711-3087. If you have any questions or 





Texas Commission on Environmental Quality 
Filed: May 13, 2009 
Proposal for Decision 
The State Office of Administrative Hearings issued a Proposal for De­
cision and Order to the Texas Commission on Environmental Quality 
on May 11, 2009, in the matter of the Executive Director of the Texas 
Commission on Environmental Quality, Petitioner v. EBAA Iron, Inc.; 
SOAH Docket No. 582-08-3322; TCEQ Docket No. 2004-0505-WQ­
E. The commission will consider the Administrative Law Judge’s Pro­
posal for Decision and Order regarding the enforcement action against 
EBAA Iron, Inc. on a date and time to be determined by the Office of 
the Chief Clerk in Room 201S of Building E, 12100 N. Interstate 35, 
Austin, Texas. This posting is Notice of Opportunity to Comment on 
the Proposal for Decision and Order. The comment period will end 30 
days from date of this publication. Written public comments should 
be submitted to the Office of the Chief Clerk, MC-105, TCEQ, P.O. 
Box 13087, Austin, Texas 78711-3087. If you have any questions or 





Texas Commission on Environmental Quality 
Filed: May 13, 2009 
Request for Nominations 
The Texas Commission on Environmental Quality (TCEQ) is request­
ing nominations for eight individuals to serve on the Municipal Solid 
Waste Management and Resource Recovery Advisory Council (Advi­
sory Council) for the following positions: 
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1. A representative from a private environmental conservation organi­
zation (term expires August 31, 2015). 
2. A representative from a planning region (term expires August 31, 
2015). 
3. A registered waste tire processor (term expires August 31, 2015). 
4. A professional engineer from a private engineering firm with ex­
perience in the design and management of solid waste facilities (term 
expires August 31, 2015). 
5. A solid waste professional with experience managing or operating a 
commercial solid waste landfill (term expires August 31, 2015). 
6. An elected official from a municipality with a population of 25,000 
or more but less than 100,000 (term expires August 31, 2015). 
7. An elected official from a county with a population of less than 
150,000 (term expires August 31, 2015). 
8. An elected official from a county with any population size (term 
expires August 31, 2011). 
The Advisory Council was created by the 69th Legislature in 1983. 
Members represent various interests, which include city and county 
solid waste agencies, public solid waste districts or authorities, com­
mercial solid waste landfills, planning regions, environmental perspec­
tives, city and county governments, financial advisors, registered waste 
tire processors, professional engineers, solid waste professionals, com­
posting/recycling companies and general public representatives. 
Upon request from the TCEQ Commissioners, the Advisory Council 
reviews and evaluates the effect of state policies and programs on mu­
nicipal solid waste management; makes recommendations on matters 
relating to municipal solid waste management; recommends legisla­
tion to encourage the efficient management of municipal solid waste; 
recommends policies for the use, allocation, or distribution of the plan­
ning fund; and recommends special studies and projects to further the 
effectiveness of municipal solid waste management and recovery for 
the state of Texas. 
The Advisory Council members are required by law to hold at least one 
meeting every three months. The meetings usually last one day and are 
held in Austin, Texas. Some travel reimbursement may be available. 
To apply or to nominate an individual for one of eight Advisory Council 
positions, please complete and submit an Advisory Council application 
and related materials. The application and additional information is 
available at: http://www.tceq.state.tx.us/goto/msw/council/. 
Evaluations will be made based upon the application, materials 
submitted and solid waste experience. Materials may include a 
résumé, biography, summary of experience, list of publications, 
recognitions/awards, letters of reference, etc., that help demonstrate 
knowledge, experience and interest on municipal solid waste matters. 
Appointments will be made by the TCEQ’s Commissioners in Austin, 
Texas, in the Fall of 2009. 
The Advisory Council application and materials must be postmarked 
by 5:00 p.m., Friday, June 26, 2009, and delivered to Mr. Steve 
Hutchinson of the Waste Permits Division. If sending by regular mail, 
please send to: Texas Commission on Environmental Quality, Waste 
Permits Division, Mr. Steve Hutchinson, P.O. Box 13087, MC-126, 
Austin, Texas 78711-3087. If sending by overnight mail, please 
send to Texas Commission on Environmental Quality, Waste Permits 
Division, Mr. Steve Hutchinson, 12100 Park 35 Circle, Building A, 
MC-126, Austin, Texas 78753. Questions regarding the Advisory 
Council can be directed to Mr. Hutchinson at (512) 239-6716, or 
e-mail address shutchin@tceq.state.tx.us. 
TRD-200901882 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: May 12, 2009 
Texas Facilities Commission 
Request for Proposals #303-9-11760 
The Texas Facilities Commission (TFC), on behalf of the Department 
of Family and Protective Services and the Texas Health and Human 
Services Commission, announces the issuance of Request for Proposals 
(RFP) #303-9-11760. TFC seeks a ten year lease of approximately 
4,119 square feet of office space in Dimmitt, Castro County, Texas. 
The deadline for questions is May 29, 2009 and the deadline for pro­
posals is June 8, 2009 at 3:00 p.m. The anticipated award date is June 
26, 2009. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of a RFP. Neither this no­
tice nor the RFP commits TFC to pay for any costs incurred prior to 
the award  of  a grant.  
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas Facilities Commission 
Filed: May 11, 2009 
Request for Proposals #303-9-11765 
The Texas Facilities Commission (TFC), on behalf of the Texas De­
partment of Criminal Justice announces the issuance of Request for 
Proposals (RFP) #303-9-11765. TFC seeks a five or ten year lease of 
approximately 2,411 square feet of office space in Palestine, Anderson 
County, Texas. 
The deadline for questions is May 29, 2009 and the deadline for pro­
posals is June 12, 2009 at 3:00 p.m. The award date is July 15, 2009. 
TFC reserves the right to accept or reject any or all proposals submit­
ted. TFC is under no legal or other obligation to execute a lease on the 
basis of this notice or the distribution of a RFP. Neither this notice nor 
the RFP commits TFC to pay for any costs incurred prior to the award 
of a grant. 
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas Facilities Commission 
Filed: May 12, 2009 
Texas Health and Human Services Commission 
Public Notice 
34 TexReg 3320 May 22, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
The Texas Health and Human Services Commission (HHSC) intends to 
submit to the Centers for Medicare and Medicaid Services an amend­
ment to the program for people with Deaf Blindness and Multiple Dis­
abilities (DBMD), which is a Medicaid Home and Community-Based 
Services waiver program under the authority of 1915(c) of the So­
cial Security Act. The DBMD program is currently approved for the 
five-year period beginning March 1, 2008, and ending February 29, 
2013. The proposed effective date for the amendment is March 1, 2009. 
The DBMD program serves individuals 18 years and older who are 
legally blind, have a chronic, severe hearing impairment, and have 
a third disability that limits independent functioning. The program 
serves individuals in the community who would otherwise require care 
in an Intermediate Care Facility for the Mentally Retarded and Related 
Conditions (ICF/MR). 
This amendment will change the frequency in which provider con­
tracts are monitored. This will impact the quality assurance measures 
throughout the waiver. The required documentation of an individ­
ual’s Freedom of Choice between the waiver and institutional care will 
change from an annual requirement to initial enrollment only. Support 
Consultation will be added as a new service, which will allow indi­
viduals participating in the Consumer Directed Services the option to 
access a Support Advisor to assist in directing their services. Form 
number references will be replaced with form names throughout the 
waiver application. This amendment will update the contact informa­
tion for the Department of Aging and Disability policy specialist. 
HHSC is requesting that the waiver amendment be approved for the 
period beginning March 1, 2009, through February 28, 2013. This 
amendment maintains cost neutrality for waiver years 2009 through 
2013. 
To obtain copies of the proposed waiver amendment, interested par­
ties may contact Christine Longoria by mail at Texas Health and Hu­
man Services Commission, P.O. Box 85200, mail code H-620, Austin, 
Texas 78708-5200, phone (512) 491-1152, fax (512) 491-1953, or by 




Texas Health and Human Services Commission 
Filed: May 7, 2009 
Texas Department of Insurance 
Company Licensing and Registration 
Application for incorporation in the State of Texas by TEXAS PLAT­
INUM PROPERTY & CASUALTY INSURANCE COMPANY, a do­
mestic fire and casualty company. The home office is in Austin, Texas. 
Any objections must be filed with the Texas Department of Insurance, 
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333 
Guadalupe Street, M/C 305-2C, Austin, Texas 78701. 
TRD-200901901 
Brenda Caldwell 
Assistant General Counsel 
Texas Department of Insurance 
Filed: May 13, 2009 
Notice of Public Hearing 
Notice is hereby given that a public hearing will be held under Docket 
No. 2705 beginning at 9:30 a.m. on June 17, 2009. The purpose of 
the hearing is to receive comments regarding proposed amendments to 
Chapter 21, Subchapter AA, Consumer Choice Health Benefit Plans,  
28 TAC §§21.3502, 21.3510 - 21.3513, 21.3515 - 21.3518, 21.3540, 
and 21.3543; new Subchapter JJ, Autism Spectrum Disorder Cover­
age, 28 TAC §§21.4401 - 21.4404; and amendments to Chapter 26, 
Subchapter D, Health Group Cooperatives, 28 TAC §26.409. The pro­
posed amendments and new sections were published in the April 3, 
2009, issue of the Texas Register (34 TexReg 2218). 
The initial comment period for these rules, scheduled to end on May 4, 
2009 is hereby extended to June 17, 2009. 
The hearing will be held in Room 100 of the William P. Hobby, Jr. State 
Office Building, 333 Guadalupe Street in Austin, Texas 78701. 
For         
you may contact Debra Diaz-Lara, Deputy Commissioner, HWCN Di­
vision, Mail Code 103-6A, Texas Department of Insurance, P.O. Box 
149104, Austin, Texas 78714-9104. 
TRD-200901801 
Brenda Caldwell 
Assistant General Counsel 
Texas Department of Insurance 
Filed: May 11, 2009 
information regarding the proposed amendments and new sections
Third Party Administrator Applications 
The following third party administrator (TPA) application has been 
filed with the Texas Department of Insurance and is under consider­
ation. 
Application of FIRST SERVICE ADMINISTRATORS, INC., a for­
eign third party administrator. The home office is WINTER HAVEN, 
FLORIDA. 
Any objections must be filed within 20 days after this notice is 
published in the Texas Register, addressed to the attention of David 
Moskowitz, MC 305-2E, 333 Guadalupe, Austin, Texas 78701. 
TRD-200901902 
Brenda Caldwell 
Assistant General Counsel 
Texas Department of Insurance 
Filed: May 13, 2009 
Texas Lottery Commission 
Instant Game Number 1194 "Cadillac® Escalade™ Cash" 
1.0 Name and Style of Game. 
A. The name of Instant Game No. 1194 is "CADILLAC® ES­
CALADE™ CASH". The play style is "beat score with doubler". 
1.1 Price of Instant Ticket. 
A. Tickets for Instant Game No. 1194 shall be $5.00 per ticket. 
1.2 Definitions in Instant Game No. 1194. 
A.  Display Printing - That  area of the instant game ticket outside of the 
area where the Overprint and Play Symbols appear. 
B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the ticket. 
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C. Play Symbol - The printed data under the latex on the front of the 
instant ticket that is used to determine eligibility for a prize. Each Play 
Symbol is printed in Symbol font in black ink in positive except for 
dual-image games. The possible black play symbols are: 2, 3, 4, 5, 6, 7, 
8, 9, 10, 14, 15, 16, 17, 18, 19, 20, J SYMBOL, Q SYMBOL, K SYM-
BOL, A SYMBOL, $5.00, $10.00, $15.00, $25.00, $50.00, $100, $500, 
$50,000 and CADILLAC® ESCALADE™HYBRID SYMBOL. 
D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
E. Serial Number - A unique 14 (fourteen) digit number appearing un­
der the latex scratch-off covering on the front of the ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is positioned beneath the bottom row of play data in the scratched-off 
play area. The Serial Number is for validation purposes and cannot be 
used to play the game. The format will be: 00000000000000. 
F. Low-Tier Prize - A prize of $5.00, $10.00 and $15.00. 
G. Mid-Tier Prize - A prize of $25.00, $50.00, $100 or $500. 
H. High-Tier Prize - A prize of $5,000, $50,000 or CADILLAC® ES­
CALADE™ HYBRID. 
I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) bar code which will include a four (4) digit game ID, the seven 
(7) digit pack number, the three (3) digit ticket number and the ten (10) 
digit Validation Number. The bar code appears on the back of the ticket. 
J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1194), a seven (7) digit pack number, and 
a three (3) digit ticket number. Ticket numbers start with 001 and end 
with 075 within each pack. The format will be: 1194-0000001-001. 
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K. Pack - A pack of "CADILLAC® ESCALADE™ CASH" Instant 
Game tickets contains 075 tickets, packed in plastic shrink-wrapping 
and fanfolded by 75 fanfolded, perforated tickets per pack in one (1) 
ticket per strip. Ticket 001 will be shown on the front of the pack; the 
back of ticket 075 will be revealed on the back of the pack. All packs 
will be tightly shrink-wrapped. There will be no breaks between the 
tickets in a pack. Every other book will reverse i.e., reverse order will 
be: the back of ticket 001 will be shown on the front of the pack and 
the front of ticket 075 will be shown on the back of the pack. 
L. Non-Winning Ticket - A ticket which is not programmed to be a 
winning ticket or a ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 
M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"CADILLAC® ESCALADE™ CASH" Instant Game No. 1194 ticket. 
2.0 Determination of Prize Winners. The determination of prize win­
ners is subject to the general ticket validation requirements set forth in 
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce­
dures, and the requirements set out on the back of each instant ticket. 
A prize winner in the "CADILLAC® ESCALADE™ CASH" Instant 
Game is determined once the latex on the ticket is scratched off to ex­
pose 40 (forty) Play Symbols. If the total of YOUR CARDS beats the 
DEALER’S TOTAL in the same HAND, the player wins prize shown 
for that HAND. If YOUR CARDS add up to "21" in any one HAND, 
the player wins DOUBLE the prize shown for that HAND instantly. J, 
Q, K=10, A=11. No portion of the display printing nor any extraneous 
matter whatsoever shall be usable or playable as a part of the Instant 
Game. 
2.1 Instant Ticket Validation Requirements. 
A. To be a valid Instant Game ticket, all of the following requirements 
must be met: 
1. Exactly 40 (forty) Play Symbols must appear under the latex over­
print on the front portion of the ticket; 
2. Each of the Play Symbols must have a Play Symbol Caption under­
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 
3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 
4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 
5. The ticket shall be intact; 
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num­
ber must be present in their entirety and be fully legible; 
7. The Serial Number must correspond, using the Texas Lottery’s 
codes, to the Play Symbols on the ticket; 
8. The ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 
9. The ticket must not be counterfeit in whole or in part; 
10. The ticket must have been issued by the Texas Lottery in an autho­
rized manner; 
11. The ticket must not have been stolen, nor appear on any list of 
omitted tickets or non-activated tickets on file at the Texas Lottery; 
12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man­
ner; 
13. The ticket must be complete and not miscut, and have exactly 40 
(forty) Play Symbols under the latex overprint on the front portion of 
the ticket, exactly one Serial Number, exactly one Retailer Validation 
Code, and exactly one Pack-Ticket Number on the  ticket;  
14. The Serial Number of an apparent winning ticket shall correspond 
with the Texas Lottery’s Serial Numbers for winning tickets, and a 
ticket with that Serial Number shall not have been paid previously; 
15. The ticket must not be blank or partially blank, misregistered, de­
fective or printed or produced in error; 
16. Each of the 40 (forty) Play Symbols must be exactly one of those 
described in Section 1.2.C of these Game Procedures; 
17. Each of the 40 (forty) Play Symbols on the ticket must be printed 
in the Symbol font and must correspond precisely to the artwork on 
file at the Texas Lottery; the ticket Serial Numbers must be printed in 
the Serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 
18. The display printing on the ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; 
and 
19. The ticket must have been received by the Texas Lottery by appli­
cable deadlines. 
B. The ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery’s Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 
C. Any Instant Game ticket not passing all of the validation require­
ments is void and ineligible for any prize and shall not be paid. How­
ever, the Executive Director may, solely at the Executive Director’s 
discretion, refund the retail sales price of the ticket. In the event a de­
fective ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective ticket with another un­
played ticket in that Instant Game (or a ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the ticket, solely at the Executive Director’s discretion. 
2.2 Programmed Game Parameters. 
A. Consecutive non-winning tickets within a pack will not have iden­
tical patterns. 
B. A ticket will win as indicated by the prize structure. 
C. A ticket can win up to ten (10) times. 
D. Non-winning configurations to vary ticket to ticket and from pack 
to pack. 
E. The ACE is considered high and has a value of 11. 
F. The Jack, Queen and King have a value of 10. 
G. The YOUR CARDS symbols will be used randomly and evenly 
across all twenty (20) YOUR CARDS positions, with respect to other 
restrictions. 
H. No YOUR CARDS symbol will appear more than three (3) times 
on a ticket unless required for multiple wins. 
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I. The DEALER’S TOTAL symbols will be used randomly and evenly 
across all ten (10) DEALER’S TOTAL positions, with respect to other 
restrictions. 
J. No DEALER’S TOTAL symbol will appear more than three (3) times 
on a ticket unless required for multiple wins. 
K. The PRIZE symbols will be used randomly and evenly across all ten 
(10) PRIZE positions, with respect to other restrictions. 
L. There will be no ties between the DEALER’S TOTAL and the total 
value of the YOUR CARDS within a HAND. 
M. A range of values from fourteen (14) to twenty (20) will be used for 
the DEALER’S TOTAL. 
N. A range of total values from twelve (12) to twenty-one (21) will be 
used for the YOUR CARDS. 
O. A total value of "21" in the YOUR CARDS wins double the PRIZE 
shown, and will win as per the prize structure. 
P. A total value of "21" will never appear within any HAND on a non-
winning ticket. 
Q. On all tickets, a prize amount will not appear more than twice, except 
when required by multiple wins. 
R. On non-winning tickets, the total value of each YOUR CARDS will 
never be greater than or equal to the DEALER’S TOTAL within a hand. 
S. On winning and non-winning tickets, the top cash prize of $50,000 
and Escalade™ will each appear at least once, except on the nine (9) 
and ten (10) times wins. 
2.3 Procedure for Claiming Prizes. 
A. To claim a "CADILLAC® ESCALADE™ CASH" Instant Game 
prize of $5.00, $10.00, $15.00, $25.00, $50.00, $100, or $500, a 
claimant shall sign the back of the ticket in the space designated on 
the ticket and present the winning ticket to any Texas Lottery Retailer. 
The Texas Lottery Retailer shall verify the claim and, if valid, and 
upon presentation of proper identification, if appropriate, make pay­
ment of the amount due the claimant and physically void the ticket; 
provided that the Texas Lottery Retailer may, but is not required, to 
pay a $25.00, $50.00, $100 or $500 ticket. In the event the Texas 
Lottery Retailer cannot verify the claim, the Texas Lottery Retailer 
shall provide the claimant with a claim form and instruct the claimant 
on how to file a claim with the Texas Lottery. If the claim is validated 
by the Texas Lottery, a check shall be forwarded to the claimant in the 
amount due. In the event the claim is not validated, the claim shall be 
denied and the claimant shall be notified promptly. A claimant may 
also claim any of the above prizes under the procedure described in 
Section 2.3.B and Section 2.3.C of these Game Procedures. 
B. To claim a "CADILLAC® ESCALADE™ CASH" Instant Game 
prize of $5,000, $50,000 or Cadillac® Escalade™ Hybrid, the claimant 
must sign the winning ticket and present it at one of the Texas Lot­
tery’s Claim Centers. If the claim is validated by the Texas Lottery, 
payment will be made to the bearer of the validated winning ticket for 
that prize upon presentation of proper identification. When paying a 
prize of $600 or more, the Texas Lottery shall file the appropriate in­
come reporting form with the Internal Revenue Service (IRS) and shall 
withhold federal income tax at a rate set by the IRS if required. In the 
event that the claim is not validated by the Texas Lottery, the claim 
shall be denied and the claimant shall be notified promptly. 
C. As an alternative method of claiming a "CADILLAC® ES­
CALADE™ CASH" Instant Game prize, the claimant must sign the 
winning ticket, thoroughly complete a claim form, and mail both to: 
Texas Lottery Commission, Post Office Box 16600, Austin, Texas 
78761-6600. The risk of sending a ticket remains with the claimant. 
In the event that the claim is not validated by the Texas Lottery, the 
claim shall be denied and the claimant shall be notified promptly. 
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct a sufficient amount from the winnings of a person who has 
been finally determined to be: 
1. delinquent in the payment of a tax or other money collected by the 
Comptroller, the Texas Workforce Commission, or Texas Alcoholic 
Beverage Commission; 
2. delinquent in making child support payments administered or col­
lected by the Attorney General; 
3. delinquent in reimbursing the Texas Health and Human Services 
Commission for a benefit granted in error under the food stamp pro­
gram or the program of financial assistance under Chapter 31, Human 
Resources Code; 
4. in default on a loan made under Chapter 52, Education Code; or 
5. in default on a loan guaranteed under Chapter 57, Education Code. 
E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per­
son shall be withheld until the debt or taxes are paid. 
2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 
A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 
B. if there is any question regarding the identity of the claimant; 
C. if there is any question regarding the validity of the ticket presented 
for payment; or 
D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia­
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 
2.5 Payment of Prizes to Persons Under 18. If a person under the 
age of 18 years is entitled to a cash prize of less than $600 from the 
"CADILLAC® ESCALADE™ CASH" Instant Game, the Texas Lot­
tery shall deliver to an adult member of the minor’s family or the mi­
nor’s guardian a check or warrant in the amount of the prize payable to 
the order of the minor. 
2.6 If a person under the age of 18 years is entitled to a cash prize 
of more than $600 from the "CADILLAC® ESCALADE™ CASH" 
Instant Game, the Texas Lottery shall deposit the amount of the prize 
in a custodial bank account, with an adult member of the minor’s family 
or the minor’s guardian serving as custodian for the minor. 
2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military personnel 
as set forth in Texas Government Code Section 466.408. Any prize not 
claimed within that period, and in the manner specified in these Game 
Procedures and on the back of each ticket, shall be forfeited. 
2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of tickets ordered. The number of actual prizes available 
in a game may vary based on number of tickets manufactured, testing, 
distribution, sales and number of prizes claimed. An Instant Game 
ticket may continue to be sold even when all the top prizes have been 
claimed. 
3.0 Instant Ticket Ownership. 
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A. Until such time as a signature is placed upon the back portion of an 
Instant Game ticket in the space designated, a ticket shall be owned by 
the physical possessor of said ticket. When a signature is placed on the 
back of the ticket in the space designated, the player whose signature 
appears in that area shall be the owner of the ticket and shall be entitled 
to any prize attributable thereto. Notwithstanding any name or names 
submitted on a claim form, the Executive Director shall make payment 
to the player whose signature appears on the back of the ticket in the 
space designated. If more than one name appears on the back of the 
ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 
B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game tickets and shall not be required to pay on a lost or stolen Instant 
Game ticket. 
4.0 Number and Value of Instant Prizes. There will be approximately 
6,000,000 tickets in the Instant Game No. 1194. The approximate 
number and value of prizes in the game are as follows:  
A. The actual number of tickets in the game may be increased or de­
creased at the sole discretion of the Texas Lottery Commission. 
5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1194 
without advance notice, at which point no further tickets in that game 
may be sold. The determination of the closing date and reasons for 
closing the game will be made in accordance with the instant game 
closing procedures and the Instant Game Rules, 16 TAC §401.302(j). 
6.0 Governing Law. In purchasing an Instant Game ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In­
stant Game No. 1194, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-200901732 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: May 7, 2009 
Public Utility Commission of Texas 
Notice of Application for Approval of Code of Conduct and 
Organizational Structure 
Notice is given to the public of the filing on April 15, 2009, with the 
Public Utility Commission of Texas of an application for approval of 
code of conduct and organizational structure as required by PURA 
§39.157. The filing is required prior to securing a Certificate of Con­
venience and Necessity for specific facilities. 
Docket Title and Number: Application of Cross Texas, LLC for Ap­
proval of its Code of Conduct and Organizational Structure, Docket 
Number 36865 before the Public Utility Commission of Texas. 
Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free 
at 1-888-782-8477 no later than June 1, 2009. Hearing and speech-im­
paired individuals with text telephone (TTY) may contact the commis­
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments 
should reference Docket Number 36865. 
TRD-200901874 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 11, 2009 
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Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of a petition filed with the Public Utility 
Commission of Texas on May 6, 2009, for designation as an eligible 
telecommunications carrier, pursuant to Substantive Rule §26.418. 
Docket Title and Number: Application of Everycall Communications, 
Inc. for Designation as an Eligible Telecommunications Carrier. 
Docket Number 36975. 
The Application: Everycall Communications, Inc. seeks designation 
as an eligible telecommunications carrier in the service areas of South­
western Bell Telephone Company d/b/a AT&T Texas, and GTE South­
west,  Inc.  d/b/a  Verizon in Texas.  
Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by June 11, 2009. Requests for 
further information should be mailed to the Public Utility Commission 
of Texas, P.O. Box 13326, Austin, Texas 78711-3326, or you may call 
the Public Utility Commission’s Customer Protection Division at (512) 
936-7120 or (888) 782-8477. Hearing and speech-impaired individuals 
with text telephones (TTY) may contact the commission at (512) 936­
7136 or use Relay Texas (800) 735-2989 to reach the commission’s toll 
free number (888) 782-8477. All comments should reference Docket 
Number 36975. 
TRD-200901896 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 13, 2009 
Notice of Application for Service Provider Certificate of 
Operating Authority 
Notice is given to the public of the filing with the Public Utility 
Commission of Texas of an application on May 5, 2009, for a service 
provider certificate of operating authority (SPCOA), pursuant to 
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). 
Docket Title and Number: Application of WTI Communications, Inc. 
for a Service Provider Certificate of Operating Authority, Docket Num­
ber 36970 before the Public Utility Commission of Texas. 
Applicant intends to provide plain old telephone service, ADSL, SDSL, 
T1-Private Line, Frame Relay, long distance, wireless and MPLS ser­
vices. 
Applicant’s requested SPCOA geographic area includes area of Texas 
currently served by Southwestern Bell Telephone Company d/b/a 
AT&T Texas, Embarq, and Verizon Southwest. 
Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free 
at 1-888-782-8477 no later than May 28, 2009. Hearing and speech-im­
paired individuals with text telephone (TTY) may contact the commis­
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments 
should reference Docket Number 36970. 
TRD-200901875 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 11, 2009 
Notice of Application for Waiver of Denial of Request for 
NXX Code 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas an application on May 4, 2009, for waiver of denial 
by the Pooling Administrator (PA) of 1stel, Inc.’s (1stel) request for a 
1,000 number block for Waxahachie, Texas. 
Docket Title and Number: Petition of 1stel, Inc. for Waiver of Denial 
of Numbering Resources, Docket Number 36962. 
The Application: 1stel, Inc. submitted an application to the PA for 
a 1,000 number block for Waxahachie, Texas in accordance with the 
current guidelines. The PA denied the request because 1stel did not 
meet the months-to-exhaust and utilization criteria established by the 
Federal Communications Commission. 
Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free 
at 1-888-782-8477 no later than May 28, 2009. Hearing and speech 
impaired individuals with text telephones (TTY) may contact the com­
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com­
ments should reference Docket Number 36962. 
TRD-200901897 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 13, 2009 
Notice of Application for Waiver of Denial of Request for 
NXX Code 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas an application on May 8, 2009, for waiver of denial by 
the Pooling Administrator (PA) of Verizon Southwest, Inc.’s (Verizon) 
request for an NPA/NXX to meet the business needs of the University 
of Texas Medical Branch at their Victory Lakes site in League City, 
Texas, Dickinson rate center. 
Docket Title and Number: Petition of Verizon Southwest, Inc. for 
Waiver of Denial of Numbering Resources, Docket Number 36977. 
The Application: Verizon submitted an application to the PA for the 
requested NPA/NXX in accordance with the current guidelines. The 
PA denied the request because Verizon did not meet the months-to-ex­
haust and utilization criteria established by the Federal Communica­
tions Commission. 
Persons  who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free 
at 1-888-782-8477 no later than May 28, 2009. Hearing and speech 
impaired individuals with text telephones (TTY) may contact the com­
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com­
ments should reference Docket Number 36977. 
TRD-200901898 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 13, 2009 
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Notice of Application to Amend Certificated Service Area 
Boundaries 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas of an application filed on May 6, 2009, for an amend­
ment to certificated service area boundaries within Williamson County, 
Texas. 
Docket Style and Number: Application of the Georgetown Utility Sys­
tems (Georgetown) to Amend a Certificate of Convenience and Neces­
sity for Service Area Boundaries within Williamson County. Docket 
Number 36974. 
The Application: The application encompasses an area of land which 
is singly certificated to Pedernales Electric Cooperative (PEC) and is 
within the corporate limits of the City of Georgetown. Georgetown re­
ceived a letter request from Erin Welch, authorized agent of the current 
landowner, Campbell-Georgetown #1 Limited Partnership, requesting 
Georgetown to provide electric utility service to a proposed 33.765 acre 
tract for construction of a residential development. The estimated cost 
to Georgetown to provide service to this proposed area is $80,000. 
Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas no later than May 29, 2009, by mail 
at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at (512) 
936-7120 or toll-free at 1-888-782-8477. Hearing and speech-impaired 
individuals with text telephone (TTY) may contact the commission at 
(512) 936-7136 or use Relay Texas (toll free) at 1-800-735-2989. All 
comments should reference Docket Number 36974. 
TRD-200901876 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas  
Filed: May 11, 2009 
Request for Comments 
The Public Utility Commission of Texas (commission) has initiated a 
new project to determine whether changes in technology, facilities, or 
competitive or market conditions justify a modification of the commis­
sion-established categories of access lines or the adoption of a revised 
definition of "access line" as defined for Municipal Right of Way pur­
poses. Rules pertaining to this subject are found in 16 Texas Adminis­
trative Code Chapter 26, Subchapter R, Provisions Relating to Munic­
ipal Regulation and Rights-of-Way Management. 
This review is required by Texas Local Government Code §283.003 
(relating to Commission Review). In order to determine whether there 
is a need to revise commission rules applicable to Municipal Franchise 
Fees, the commission requests that interested persons file comments in 
response to the following questions: 
1. Over the past three years, do any changes in telecommunications 
technology justify changes to the rules relating to the definition of an 
access line and/or the categories of access lines as defined for munic­
ipal right-of-way purposes? Please identify the technology and the 
commission rule(s) that the change in technology affects. In addition, 
please reference and discuss all applicable provisions of the Public Util­
ity Regulatory Act (PURA), Texas Utilities Code Title II. 
2. Over the past three years, do any changes in telecommunications 
facilities for the provisioning of telecommunications service justify 
changes to the rules relating to the definition of an access line and/or 
the categories of access lines as defined for municipal right-of-way pur­
poses? Please identify the technology and the commission rule(s) that 
the change in technology affects. In addition, please reference and dis­
cuss all applicable PURA provisions. 
3. Over the past three years, do any changes in competitive or mar­
ket conditions justify changes to the rules relating to the definition of 
an access line or the categories of access lines as defined for municipal 
right-of-way purposes? Please identify the conditions and the commis­
sion rule(s) that the change in conditions affects. In addition, please 
reference and discuss all applicable PURA provisions. 
4. Do changes in telecommunications technology, facilities, or mar­
ket or competitive conditions require a review of the methodology 
for counting access lines for the assessment of municipal right-of-way 
fees? If so, please describe the necessary changes to the counting 
methodology, the commission rules affected, the rationale for making 
such changes, and how the changes may be accomplished in a compet­
itively neutral manner. 
Responses to this notice may be filed by submitting 16 copies to the 
commission’s Filing Clerk, Public Utility Commission of Texas, 1701 
North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 
within 21 days of the date of publication of this notice. All responses 
should reference Project Number 36830. This notice is not a formal 
notice of a proposed rulemaking, but the parties’ responses to the ques­
tions will assist the commission in determining the necessity for a re­
lated rulemaking. Questions concerning this notice should be referred 
to John Costello, Rate Regulation Division, at (512) 936-7377 or Jeff 
Stuart, Legal Division, at (512) 936-7442. Hearing and speech im­
paired individuals with text telephones (TTY) may contact the com­
mission at (512) 936-7136. 
TRD-200901883 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 12, 2009 
Texas Water Development Board 
Public Hearing Notice for Clean Water State Revolving Fund 
Intended Use Plan for American Recovery and Reinvestment 
Act of 2009 
The Texas Water Development Board (Board) will conduct a public 
hearing on the draft American Recovery and Reinvestment Act of 2009 
(ARRA) Clean Water State Revolving Fund (CWSRF) Intended Use 
Plan (IUP) to implement funding under the ARRA special CWSRF 
capitalization grant. The hearing will begin at 1:30 p.m. on Friday, 
June 12, 2009, in Room 170 of the Stephen F. Austin Building at 1700 
N. Congress Ave., Austin, Texas 78701. Public access to the Stephen 
F. Austin Building is located at the Congress Avenue (east) entrance of 
the building. 
The ARRA CWSRF IUP contains a list of wastewater projects in prior­
itized order which will be considered for funding through the CWSRF 
loan program. The draft ARRA CWSRF IUP has been prepared pur­
suant to rules adopted by the Board in 31 Texas Administrative Code 
Chapter 375. Please note that these rules have been waived or modi­
fied by the TWDB in certain respects in order to comply with special 
requirements for the ARRA CWSRF capitalization grant. The ARRA 
CWSRF funds must be used to fund projects that are either under con­
struction or fully committed to construction contracts no later than Feb­
ruary 17, 2010. Accordingly, the projects are prioritized on the basis of 
readiness to proceed to construction before that date. ARRA also re­
quires that 20% of the available funds are set aside for "green" projects 
and 50% for deep subsidization of projects which the Board has re-
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served for disadvantaged communities. See the TWDB WebSite at 
www.twdb.state.tx.us/stimulus for descriptions of green projects. 
Interested persons are encouraged to attend the hearing and to present 
relevant and material comments concerning the draft ARRA CWSRF 
IUP. The Board also will receive information from applicants in 
addition to that previously provided in order to supplement or clarify 
a project’s readiness to proceed, disadvantaged community status, 
or qualifications as a "green" project. However, the Board will not 
consider any changes or modifications to the scope of work for 
any project. In addition, persons may submit written comments 
to General Counsel, Texas Water Development Board, P.O. Box 
13231, Austin, Texas 78711, or may file comments at rulescom-
ments@twdb.state.tx.us. Comments and supplemental information 
provided outside of electronic submission at the address stated, 
written comments to the Board’s General Counsel, or at the public 
hearing on June 12, 2009, will not be considered. Any comments 
and supplemental information received after 5:00 p.m. June 15, 
2009, will not be considered. Interested persons also may review 
the draft ARRA of 2009 CWSRF IUP at the Board’s website at: 
www.twdb.state.tx.us/stimulus/index.htm. Copies of the draft ARRA 
CWSRF IUP also may be obtained in Room 560 on the 5th floor of the 
Stephen F. Austin Building or may be obtained from the Texas Water 
Development Board, Project Finance, P.O. Box 13231, Austin, Texas 
78711. 
The hearing will be conducted in a manner that allows all members of 
the public to speak. Please note that time limits on public comments 
may be imposed. 
Persons with disabilities who plan to attend this meeting and who may 
need auxiliary aids or services such as interpreters for persons who are 
deaf or hearing impaired, readers, large print or Braille, are requested 
to contact Leslie Anderson at (512) 463-7855 two (2) working days 
prior to the meeting so that appropriate arrangements can be made. 
TRD-200901909 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Filed: May 13, 2009 










    
 




























































How to Use the Texas Register 
Information Available: The 14 sections of the Texas 
Register represent various facets of state government. Documents 
contained within them include: 
Governor - Appointments, executive orders, and
proclamations. 
 Attorney General - summaries of requests for opinions,
opinions, and open records decisions. 
Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 
Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 
Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 
Tables and Graphics - graphic material from the proposed,
emergency and adopted sections. 
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 
Review of Agency Rules - notices of state agency rules 
review. 
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on
page 2402 of Volume 33 (2008) is cited 
as follows: 33 TexReg 2402. 
In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “33 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 33 TexReg 3.” 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 
Both the Texas Register and the Texas Administrative Code are 
available online through the Internet. The address is: 
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version 
through the Internet. For website subscription information, call the 
Texas Register at (512) 463-5561. 
Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC. 
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following 
companies also provide complete copies of the TAC: Lexis-Nexis 
(800-356-6548), and West Publishing Company (800-328-9352). 
The Titles of the TAC, and their respective Title numbers are: 
1. Administration
4. Agriculture
7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 




31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation 
How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 
How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Table of TAC Titles Affected. The table is
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period
covered by the table, the rule’s TAC number will be printed with
one or more Texas Register page numbers, as shown in the 
following example. 
TITLE 40. SOCIAL SERVICES AND ASSISTANCE 
Part I. Texas Department of Human Services 
40 TAC §3.704..............950, 1820 

The Table of TAC Titles Affected is cumulative for each 
volume of the Texas Register (calendar year).
